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Abstract

A key constitutional mechanism to enforce the rule of law is the judicial power to review the
legality of executive actions. In this paper I analyze the effect of judicial uncertainty on the
president’s incentives to expand his powers. I study a formal model in which the president
takes an action without knowing with certainty whether a court will or will not uphold the
legality of his action. I show that more judicial uncertainty induces the president to take
more aggressive action, regardless of the president’s attitude toward risk. I also analyze
the effect of communication on the president’s and the court’s welfare and show that both
parties benefit if the court announces the range of legal actions before the president acts.
The findings provide novel policy recommendations regarding the effects of legal doctrines
regulating presidential powers, as well as the optimal design of judicial review of executive
actions. The key policy implications are: i) narrow, case-by-case court rulings on presidential
powers reinforce legal uncertainty and embolden presidents to act aggressively and ii) courts

should exercise abstract review in addition to ex-post review of executive actions.



In the aftermath of September 11, 2001 terrorist attack, President George W. Bush or-
dered the detention of individuals suspected of terrorism without giving them the right to
challenge the validity of their detention in a full-fledged federal court proceeding. President
Bush argued that his actions were legal given his implied constitutional authority as com-
mander in chief. However, in Rasul v. Bush, Hamdi v. Rumsfeld, Hamdan v. Rumsfeld,
and Boumediene v. Bush, the Supreme Court has invalidated the administration’s legal

interpretation of executive power.!

President Bush is not the first president with an aggressive view of his legal authority
to act. Although the president’s power to act must stem from the Constitution or an act
of Congress, the scope and boundaries of the presidential powers are not fixed but open
to different legal interpretations. The Constitution is vague and indeterminate when it
comes to presidential powers (Corwin 1984). The key provisions of Article I are written in
indeterminate terms such as “executive power "or the “duty to take care that the laws are
faithfully executed ”. In addition, case law on presidential powers is underdeveloped: few
Supreme Court cases analyze presidential constitutional powers (Marshall 2008). Moreover,
even the most precise statutes prove ambiguous in practice; most likely, a presidential action

involves multiple statutes, which “may point in different directions” (Kinkopf 2006).

When law is incomplete the president has leeway in interpreting constitutional or statu-
tory provisions that bear on the legality of his actions. However, the essence of the rule of
law is that executive authority is subject to, and constrained by, law. A key constitutional
mechanism to enforce the rule of law is the judicial power to review the legality of executive
actions. The courts have the final authority to say “what the law is”, as Chief Justice John
Marshall wrote in Marbury v. Madison, the landmark case that established the principle

that the courts get the final word on the meaning of the Constitution.?

The court’s power to strike down presidential actions as illegal provides a strong incentive

'Rasul v. Bush, 159 U.S. 548 (2004), Hamdi v. Rumsfeld, 159 U.S. 578 (2004), Hamadan v. Rumsfeld,
548 U.S. 557 (2006), Boumediene v. Bush, 553 U.S. (2008).
2Marbury v. Madison, 5 U.S. 137 (1803).



for the president to consider the possibility of a judicial reaction before acting. Nonetheless,
the president does not know in advance the court’s legal interpretation. The uncertainty is
structural: the president cannot ask the courts for advice regarding the legality of his actions.
Since Chief Justice Jay refused President Washington’s request for legal advice in 1793, the
Supreme Court has frequently reiterated the view that providing advisory opinions is not a
part of the judicial powers of the federal courts (Field 1949). Even informal communication
is unlikely: The Code of Conduct for United States Judges prohibits judges from making
public statements on legal issues that ultimately might be settled by the courts, “A judge

should avoid public comment on the merits of a pending or impending action.”?

In this paper I study the effect of judicial uncertainty on the president’s incentives to
expand his powers. [ analyze a game-theoretic model in which the president chooses an
action that departs from an existing status-quo. When the president acts he is uncertain
about a future judicial ruling and thus he has to assess intelligently whether the court will
or will not uphold the legality of his action. After the president chooses an action, the
court reviews the action and decides whether or not to uphold it. If the court overturns the
president’s action, the initial status-quo prevails and the president pays a cost. I show that
more judicial uncertainty induces the president to take more aggressive action, regardless of

the president’s attitude toward risk.

This result is relevant for understanding the effects of legal doctrines regulating presi-
dential powers. Courts have generally avoided to define the scope and limits of presidential
powers; courts have followed this decision-making style even when they have overturned a
specific presidential action (Sunstein 1999). Along these lines, Cass Sunstein has developed
an influential theory, positing that judges should produce narrow, case-by-case rulings and
leave things undecided (Sunstein 1999). However, the existing literature does not consider
how narrow rulings impact the president’s incentives to act. In doing so, the literature over-

looks the possibility that if courts avoid defining the scope and limits of presidential powers,

3Canon 3A(6), Code of Conduct for United States Judges.



such rulings reinforce legal uncertainty and embolden presidents to act aggressively.

I also analyze and compare the president’s and the court’s welfare under three institu-
tions. The first institution is “no communication” (hence the baseline model), in which
the president cannot communicate with the court before acting (institutional setting that
represents the interaction between the president and the judiciary in the United States).
The second institution is “cheap talk communication,” in which the court sends a costless
message before the president chooses an action. The third institution is “communication
and commitment,” in which the president commits to a decision rule (as a function of the
message the court sends). The comparative institutional analysis shows that the “commu-
nication and commitment” institution strictly Pareto dominates the other two institutions.
The “communication and commitment” institution looks as an abstract judicial review: the
court announces the range of legal actions and then the president chooses its most preferred

action from this range.

This result is relevant for understanding the optimal design of judicial review of executive
actions. A key question in the constitutional design literature is whether constitutional courts
should also exercise abstract or concrete review (Ferejohn and Pasquino 2002). The existing
literature has examined this important question of constitutional design in the context of
judicial review of legislation (Vanberg 1998; Stone Sweet 2000; Jackson and Tushnet 2006).
However, the optimal constitutional design of judicial review of executive actions has not
been theoretically analyzed yet. This analysis is important given the commitment of liberal

democracies to hold the executive legally accountable in order to preserve the “rule of law.”

In the United States, federal courts can only exercise concrete review of executive actions.
Since Chief Justice Jay refused President Washington’s request for legal advice in 1793, the
legal norm has been that federal courts interpret the law only in the context of a real case or
controversy. However, our comparative institutional analysis suggests that such “case and
controversy” review produces inefficiencies; both the president and the court are better off if

courts can exercise abstract review in addition to “case and controversy” review of executive



actions.

While the motivating example is the United State, the analysis has general relevance. The
lack of formal, constitutional definition of executive power is a stylized fact. The definition
gaps of the United States constitution are found in other countries such as Australia, Canada,
New Zealand, and Germany (Craig and Tomkins 2007). In addition, legal control through
judicial review is a method of checking the executive power in all these countries. Generally,
influenced by the American constitutional theory, many democracies have lodged the final
authority to protect the rule of law in a constitutional court that has the power to strike

down executive actions (Akerman 1997; Ferejohn and Pasquino 2003).

In addition to the literature on legal accountability of executive actions, the paper con-
tributes to several other strands of literature. The paper contributes to the literature on
presidential unilateral politics. Political scientists have become increasingly interested in
studying the president’s unilateral actions and the general conclusion is that the president
has ample room for maneuver (Moe and Howell 1999; Mayer 1999; Cooper 2001; Howell
2003). However, existing theories of presidential unilateralism focus mainly on the interac-
tion between the president and Congress or they assume that the president has complete
knowledge about the courts. The effect of judicial uncertainty on presidential actions has
not been analyzed yet. This analysis is important given that the president must legally
justify his actions. I show that analyzing the strategic interaction between the president and
the courts in the presence of judicial uncertainty adds considerably to what we know about

presidential unilateral politics.

The paper also contributes to the veto bargaining literature (Cameron and McCarty
2004). In a seminal paper, Romer and Rosenthal (1978) analyze the complete information
version of the veto bargaining game. Matthews (1989) develops an influential model of
veto threats in which a vetoer might use a costless signal to reveal information about his
preferences. McCarty (1997) analyzes how reputational incentives alter the veto bargaining

over multiple issues. Cameron (2000) analyzes a sequential veto bargaining with incomplete



information in which the proposer can make multiple offers and might learn about the vetoer’s
preference. My contributions to the veto bargaining literature are: i) the comparative statics
on the agenda setter’s uncertainty about the vetoer’s preference; ii) the analysis of the veto
bargaining game in which the agenda setter commits to a decision rule as a function of the
vetoer’s message; and iii) the welfare comparison of three institutions: “no communication

7w

veto bargaining,” “cheap talk veto bargaining,” and “communication with commitment veto
bargaining”.

The paper is also related to the crisis bargaining analysis in international politics. In
a mechanism design approach, Banks (1990) analyzes a two-player bargaining game in the
shadow of the war in which one party has private information about its expected benefit from
war. Banks shows that in any Bayesian equilibrium the probability of war cannot decrease as
the informed party’s expected utility of war increases. Fearon (1995) analyzes a bargaining
game in which an uninformed party makes a take-it-or-leave-it offer to an informed party
and shows that communication does not influence the bargaining or the probability of war.
The model in this paper differs from the crisis bargaining models in that I analyze a take-

it-or-leave-it bargaining situation that has a common-interest component and I shall show

that allowing communication can be welfare-improving.

The rest of the paper is organized as follows. In section 1, I formulate the baseline model
and derive the equilibrium and comparative statics results. In section 2, I analyze the impact
of communication on the president’s and the court’s welfare. In section 3, I discuss the policy
and observable implications of the results. In section 5, I conclude. All proofs are in the

Appendix.

1 The Model

The players are the president P and a court C. An exogenous status-quo ¢ is in place. The

player’s preferences are over the one-dimensional action space, X = R.



The president’s preference is represented by a twice continuously differentiable, single-
peaked (about an ideal position p) and (weakly) concave utility function Up(-). The court’s
preference is represented by a single-peaked and symmetric (about an ideal position c) utility
function Ug(+).* The ideal position of the court can be thought of as the most preferred
position of the median justice. I fix the president’s ideal position at p = 0 and the status-
quo at g > 0. The difference | ¢ — p |= ¢ can be interpreted as the conflict between the

existing status-quo and the president’s ideal position.

The president is uncertain about the court’s most preferred position; the president only
knows that the court’s ideal position is uniformly distributed on the interval [¢;, ¢;]. I assume
that the lower bound ¢; is such that ¢; < ¢ and the upper bound is such that ¢, > ¢q. The
assumption allows for the possibility that the court might accept some changes from the
status-quo (¢; < q) as well as the possibility that the court might reject some changes from

the status-quo (¢; > q).°

The game proceeds as follows: Nature chooses the court’s position, ¢ € [¢,c,]. The
president moves next by taking an action x € R. After the president takes an action x, the
court either accepts or vetoes the president’s action. If the court vetoes the action z, the
initial status-quo ¢ prevails and the president pays a cost » > 0. The parameter r is a direct
cost that the president pays if the court rejects his action (also the president pays an indirect
cost if the court rejects his action since the status-quo prevails). In this setup, the president

cares about his legacy, that is the president wants his actions to be upheld by the court.

The direct cost r is a political cost since the president is not legally liable if the court
rejects the president’s legal interpretations. If the judiciary deems his actions illegal, the
president might suffer a loss of political prestige in the Washington political community or
in the public standing. Also, the president’s policy legacy might suffer. Moreover, the cost

r can also be interpreted as a policy opportunity loss. The president has limited time and

4This implies that Vz,y € R such that | z — ¢ |=| y — ¢ | then Ug(z) = Ucs(y).

°If ¢; > q, the court will always reject any position that the president prefers to the status-quo. Also, if
cn < q, the court will always accept some changes that the president prefers over the status-quo.



resources to develop his policy program. If the president’s actions are overturned in courts,
time and resources that could have been allocated on other issues has been used on a policy
that the judiciary ultimately rejects.

The model is consistent with different micro-foundations of judicial behavior. The model
is consistent with legalism, a theory that depicts judicial decisions to be determined by
preexisting legal doctrines and judicial precedents (Schauer 1988). In this framework, the
court’s ideal position could be interpreted as the court’s most preferred reading of existing
legal materials; the president is uncertain about the range of legal positions that could be
inferred from preexisting legal sources. The model is also consistent with theories that
depict judges as seekers of legal policy (Epstein and Knight 1998; Segal and Spaeth 2002).
In this framework, the court’s ideal position could be interpreted as the the most preferred
policy of the median justice in an unidimensional ideological space; the president is uncertain
about the median justice’s ideal policy. Moreover, the model is consistent with pragmatism,
a theory that depicts judicial decisions to be determined by their practical consequences
(Posner 2008). In this framework, the court’s position could be interpreted as the point that
balances the anticipated consequences of accepting and rejecting a presidential action; the

president is uncertain about the balancing point’s location.

1.1 Equilibrium

A strategy for the president is a choice z € R. A strategy for the court is a mapping from
R to the set {veto, not veto}, specifying whether to veto = or not for each president’s choice

x.

In the last stage, for any president’s choice x € R, the court will not veto the president’s
choice if Uc(x) > Uc(q), and the court will veto the president’s action if Ux(z) < Uc(q).
Given the symmetry of utility function Us(-) about the ideal point, the court’s strategy is
the following: 1) if ¢ < ¢, the court accepts z if > 2¢ — ¢ and rejects x if x < 2¢ — ¢, and

2) if ¢ > g, the court accepts = if x < 2¢ — ¢q and rejects x if x > 2¢ — ¢. 1 establish the



following lemma:

Lemma 1. Given the court’s equilibrium strategy, all actions x such that x < max{0,
2¢; — q} and x > q are not optimal for the president.

The president maximizes his expected utility:

T +q
2

T +q

EUp(xz) =Pr(c < ) - Up(x) + Pr(c > T) -(Up(q) — 1), (1)

in which the probabilities of acceptance and rejection are: Pr(Court Accepts x) = Pr(c <
£34) and Pr(Court Rejects x) = Pr(c > %1). The president’s optimal choice is the solution

to the following maximization problem:

T +q

argma ;e [max{0,2¢;—q},q] {PI(C S

) Up(a) +Pr(e> 22 Upla) = 1)} (2)

The trade-off the president faces is the following: If he chooses an action further from
the existing status-quo (and closer to his most preferred position), his payoff is bigger if the
court upholds it. However, his choice also affects the probability that the court upholds his
action. An action further from the existing status-quo increases the probability that the
court rejects the president’s action, meaning that such a choice could result in a lower payoff
for the president. We have the following result:

Lemma 2. The president’s optimal choice x* exists and is unique. If r > 7, the optimal
choice x* = q, the president does not change the status-quo. If r < T, the optimal choice
x* < q, the president chooses an action different than the status-quo.

The threshold value 7 for which the president chooses an action different than the status-

quois 7= —2- aUgf) |l (¢ — ¢1). Given the court’s equilibrium strategy and the president’s

optimal action we have the following:

Proposition 1. The game has a unique perfect Bayesian equilibrium.



In the next sections I do comparative statics on how changes in the exogenous parameters

impact the president’s optimal action z*.

1.2 Comparative Statics
1.2.1 A More Uncertain Judicial Environment

To do comparative statics on the president’s uncertainty about the court’s position, I re-
parametrize the uniform distribution by its mean and variance; thus the court’s ideal position
is uniformly distributed on the interval [—0 + ¢,,, 6 + ¢,,]. Given this specification, the
president’s expected position of the court is Elc| = ¢, and 6 > 0 parametrizes the variance

of the distribution.

The specification allows us to do the following comparative statics exercise: keep the
mean constant and change the variance of the distribution. If we have two distributions
F(c) ~ U[—b + cm, 01 + ¢ and G(c) ~ U[—03 + ¢, 02 + ¢,] in which 6; < 65, then the
distribution G(c) is a mean preserving spread of the distribution F'(¢) (Rotschild and Stiglitz
1970). This implies that the president faces a more uncertain judicial environment if the
distribution of the court’s ideal point is G(c¢) and thus the comparative statics exercise shows
how an increase in judicial uncertainty impacts the president’s optimal action z*. We have

the following:

Proposition 2. i) If the president faces a more uncertain judicial environment, the
president takes more aggressive action. i) If the president faces a more uncertain judicial
environment, the set of direct costs for which the president chooses an action different than

the status-quo enlarges.

Proposition 2, part i) says that if G(c) is a mean-preserving spread of F'(¢), the president’s
optimal action is closer to the president’s ideal point when the distribution of the court’s

ideal point is G(c¢) than when the distribution is F(c).

Although one would expect that a riskier judicial environment coupled with a risk averse



president would make the president less aggressive, our result indicates the opposite. The
intuition for this result is the following. When the president is more uncertain about the
court, there exists more heterogeneity in the court’s likelihood to oppose or approve a change
from the status-quo. On the one hand, the court’s position might be further on the president’s
side of the status-quo and thus the court would support more aggressive actions. On the
other hand, the court’s position might be further on the opposite side of the status-quo and
thus the court would veto any change from the status-quo in the direction of the president’s
ideal point. But any action greater than the status quo is weakly dominated (by the status
quo) for the president. The fact that there are more types further on the opposite side of

the status-quo does not affect the president’s calculus.®

1.2.2 Other results

I also provide comparative statics results for how an increase in policy conflict and the direct

cost impact the president’s incentives to act. The results are the following:

Proposition 3. The president takes less aggressive action if the policy conflict increases

or if the direct cost of rejection increases.

Thus an increase in the policy conflict (between the status-quo and the president’s ideal
point) induces the president to take more cautious action. Note that in the complete in-
formation case, if the status-quo increases, the president would choose an action closer to
the president’s ideal point, and thus would take more aggressive action (Romer and Rosen-
thal 1978). In the incomplete information case, this result does not hold. If the status-quo
increases, keeping fixed the president’s uncertainty about the court’s ideal point, the prob-
ability that the court rejects the president’s choice increases and thus the president has
an incentive to take more cautious action in order to decrease the probability of a court

rejection.

6Also, in Appendix 2, I investigate the conditions under which this results holds under a more general
specification of the president’s uncertainty about the court.
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The intuition for how an increase in the direct cost r impacts on the president’s optimal
action z* is simple. If the cost increases, the payoff for the president when the court rejects
his action decreases. As a result, the president has an incentive to take more cautious action

in order to decrease the probability of a court rejection.

2 The Effect of Communication

In the previous section, the president and the court cannot communicate before the president
acts, the institutional setting that represents the interaction between the president and the
judiciary in the United States. In this section, I investigate other institutional arrangements
that might improve the president’s and the court’s welfare. Specifically, I analyze and com-
pare the president’s and the court’s welfare under three institutions. The first institution is

)

“no communication,” which is the baseline model analyzed in the previous section. The sec-
ond institution is “cheap talk communication,” in which the court sends a costless message
before the president chooses an action. The third institution is “communication and com-

7

mitment,” in which the president commits to a decision rule (as a function of the message
the court sends). This comparative institutional analysis has relevance for understanding
key questions regarding the design of judicial review. I will discuss its policy implications in

section 3.

To provide the comparative institutional analysis, I work with quadratic loss functions for
the president’s and the court’s utility respectively. The president and the court’s preferences

are given by the following functions:

Up=—(0—2)° and Us = —(c — ), (3)

and the president knows that the court’s ideal outcome is uniformly distributed on the

interval [¢;, cp]; all other parameters are as in the baseline model.

The welfare comparison of the three institutions is from an ex-ante perspective. Also,

11



I compare the outcomes in the most informative equilibrium of the each institution, if the

equilibrium is not unique.

2.1 Cheap Talk Communication

First, I analyze the institution in which the court can send a costless message before the
president chooses an action (the court has the option to refuse to communicate with the
president). The timing of the game is as follows. First, Nature chooses the court’s ideal
position, ¢ € [¢, ¢p]. Second, the court sends a message m € M and we assume that the set
M contains more than one message.” Third, the president observes the court’s message and
chooses an action z(m) € R. Fourth, the court observes the president’s choice and decides

whether to veto or not veto the action z(m).

The game has multiple equilibria. Since this is a cheap talk interaction, a babbling
equilibrium always exists. Regarding the most informative equilibrium, Matthews (1989)
has analyzed the effect of cheap talk in this type of bargaining game and shown that only two
kinds of equilibria exists. In one equilibrium, the president does not learn anything beyond
his prior information and chooses the same action as in the game without communication.
In the second equilibrium (an informative equilibrium), the court tells the president which
of two sets contains his type. In this equilibrium, depending on the message the president
receives, the optimal action is either the president’s ideal point = 0 or an action such that
0 <z <q.

The existence of an informative equilibrium depends on the initial conditions. In partic-
ular it must be the case that the court type ¢; prefers the president’s ideal position x = 0 to
the action the president would choose if ¢; keeps silent. In this environment, the type that

is indifferent between getting x = 0 and not communicating with the president is min{, %},

in which ¢ = $(—¢ + \/2¢?> 4+ r). We have the following result:

Proposition 4. If ¢; > min{c, 1} the only equilibrium is the babbling equilibrium. If

7As mentioned, the court can refuse to communicate with the president, so silence is a message as well.

12



a < min{c, 1}, there also exists an informative equilibrium: for some m* € M, types c €
[c;, min{c, 1}] sends the message m=m* and types c ¢ [c;, min{c, 1}] sends the message m#
m*; the president chooses x(m) =0 if m =m* and x(m) = min{2¢,q} if m # m*.

In the informative equilibrium, the message m* could be “choose your ideal point” and
types who do not benefit from sending this message could choose not to communicate with

the president (or any m # m*). Also, for any value of the initial parameters, we have the

following welfare result:

Proposition 5. The president is (weakly) better off in the cheap talk communication as
compared to no communication institution. The effect of cheap talk communication on the

court’s welfare is ambiguous.

Corollary 1. If r =0 orr > T, cheap talk communication (weakly) Pareto dominates
no communication.

Proposition 6 says that the president is better off in the cheap talk communication and
corollary 2 suggests sufficient conditions such that both the president and the court are
better off in the cheap talk communication. Next, I analyze the institution in which the

president commits to a decision rule before the court sends a message.

2.2 Communication and Commitment

To model communication with commitment, I employ a mechanism design approach. From
the Revelation Principle, there is no loss of generality in restricting the president to offer a

direct revelation mechanism {2(¢)sc(e,c,} (Myerson 1982).

The timing of the game is as follows. First, Nature chooses the court’s ideal position and
the court observes its preference. Second, the president offers a mechanism {z(¢)zci,cnl}-
Third, the court sends a message to the president. Fourth, the president chooses the cor-
responding action according to the rule to which the president has committed. Fifth, the

court decides to veto or not the president’s action.

13



I solve for the optimal continuous commitment rule for the president. We have the

following proposition:

Proposition 6. If ¢, > 0, the optimal (continuous) commitment rule is: x(c) = c if
c € la,q) and x(c) = q if ¢ > q. If ¢, < 0, the optimal (continuous) commitment rule is:

xz(c)=cif c€(0,q); x(c) =0if ¢ <0; and z(c) = q if ¢ > q.

Given this commitment rule, in the unique equilibrium of this game, the court reports
truthfully its ideal position; also, the court does not veto the action chosen. The unique
equilibrium looks as an abstract judicial review: the court announces the range of legal ac-
tions and then the president chooses his most preferred action from this range. For instance,
if ¢ < 0, the range of legal actions the court announces is [c, ¢] and the president chooses
¥ =0 € [e,q]; if ¢ > 0, the range of legal actions the court announces is [c, ¢] and the
president chooses x* = ¢ € [¢, ¢q]; and if ¢ > ¢, the range of legal actions the court announces

is [¢, ¢] and the president chooses x* = ¢ € [q, c|.

It is worth comparing the equilibrium of this commitment game with the equilibrium of
the game in which the president has complete information about the court’s preferences. In
the complete information case, if ¢ < 0, the president chooses x* = 0 since the court prefers
the president’s ideal point to the status-quo; if ¢ > ¢, the president chooses x* = ¢ since the
court prefers the status-quo to any outcome the president prefers to the status-quo; and if
0 < ¢ < g, president chooses 7* = 0if 0 < ¢ < € and 2* = 2¢ — cif £ < ¢ < ¢. In this later
case, both the court and the president prefer a change from the status-quo but the president
wants more aggressive change. If the president has complete information about the court, he
can exercise his first mover advantage and extract the entire surplus by offering the action
that makes the court indifferent between accepting and rejecting it (or by offering his ideal
action if 0 < ¢ < %)

In the “communication with commitment” institution, the president’s choice is the same
as in the complete information case if ¢ < 0 or ¢ > ¢. In these cases, the president does

not benefit from knowing for sure the court’s ideal position since all types less that 0 accept

14



the policy x = 0 and all types greater than ¢ oppose any policy less than x = q. However,
if 0 < ¢ < ¢ the outcome is z* = ¢ since the president prefers to commit to implement the
court’s ideal position. In this case, the president benefits from knowing the court’s ideal
position since for any action = he chooses, the final outcome can be either = (in the instances
in which the court accepts it) or ¢ (in the instances in which the court rejects it). In this
case, the optimal commitment rule is as if the president gives his (complete information)

first-mover advantage to the court.

I compare the president’s and the court’s welfare in this institution with their welfare
in the “no communication” and “cheap talk communication” institutions. First, and not
too surprisingly, the court is strictly better off in the “communication and commitment”
institution as compared to the other two institutions. Somewhat counterintutively, the
president is also strictly better off in the “communication and commitment” institution as

compared to the other two institutions (for any value of r). We have the following results:

Proposition 7. Communication and commitment strictly Pareto dominates no commu-

nication.

Proposition 8. Communication and commitment strictly Pareto dominates cheap talk

communication.

Next, I discuss some additional results of the comparative institutional analysis.

2.3 Comparative Institutional Analysis

Propositions 7 and 8 suggest that both the president and the court are better off in the
“communication and commitment” institution. I will discuss the policy significance of this
result in the next section. Also, we can also compare the equilibrium probability that the
court rejects the president’s action in the three institutional arrangements. We have the

following result:

Corollary 2. PrCemmiment(Coyrt Rejects x*) < Pr¢"Ta*(Court Rejects x*) <

15



prlVeCommunication (Court Rejects x*).

Next, I discuss the policy and observable implications of the analysis.

3 Discussion

3.1 The Effect of Legal Doctrines

As mentioned, the model is consistent with different micro-foundations of judicial behavior.
The model is consistent with legalism and, given this interpretation, the result that more
judicial uncertainty emboldens the president to choose a more aggressive action has policy
implications for understanding how legal uncertainty impacts the president’s incentives to
expand his powers. The Supreme Court has generally avoided to regulate the scope and
limits of presidential war powers, even when it has ruled against the president. In his
famous opinion in Youngstown Sheet & Tube Co. v. Sawyer, Justice Robert Jackson wrote
that “court decisions [about the scope of presidential power| are indecisive because of the

judicial practice of dealing with the largest questions in the most narrow way” (Jackson 1952).

The Supreme Court’s practice of avoiding to define the scope and limits of presidential
war powers can be seen in two famous rulings regarding the legality of military commis-
sion. In Fz Parte Quirin, the court stated that “it is unnecessary for present purposes to
determine to what extent the President as Commander in Chief has constitutional power to
create military commissions without the support of Congressional legislation.”® In Hamadan
v. Rumsfeld , the court stated that “whether...the President may constitutionally convene
military commissions without the sanction of Congress... is a question this Court has not

answered definitively, and need not answer today.”?

On the other hand, the Supreme Court has regulated more clearly the president’s ad-

ministrative powers. Article II, section I, of the Constitution opens with these words: “the

8Ex-Parte Quirin, 317 U.S 1 (1942).

9Hamadan v. Rumsfeld, 548 U.S. 557 (2006).
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executive power shall be vested in the president of the United States of America.” The scope
of the executive authority and its limits were not clearly spelled out in the Constitution.
However, the Supreme Court has ruled that the president has full control over executive
branch agencies but independent agencies own their allegiance to Congress and thus they

are outside of the president’s control.

In Myers v. United States, the Supreme Court asserted that the president’s broad power
of removal over any executive officer, except federal judges, were based upon Article II in
the Constitution.!® However, in Humphrey’s Executor v. United State, the Supreme Court
restricted the president’s control over independent agencies. The court ruled that Congress
could establish agencies, functioning quasi-legislatively or quasi-judicially, which would be

independent of the President (if Congress would like them to be).!!

Proposition 2, part i) suggests narrow court rulings on presidential powers reinforce legal
uncertainty and embolden presidents to act aggressively. Also, the result suggests that
presidents more likely take aggressive actions in areas in which the Supreme Court has left
the limits of presidential authority undefined as compared to areas in which the Supreme

Court has defined more clearly the limits of presidential authority.

The analysis also has relevance for the law and economics debate regarding the optimal
specificity of legal norms regulating presidential powers, the rules versus standards debate.
On the one hand, rules establish legal boundaries on the presence or absence of certain
triggering facts; thus under a rule it is possible to know ex-ante the legal status of an action
with reasonable certainty. On the other hand, standards require judges to incorporate into
legal decisions a range of facts that are too broad to be specified ex-ante in a rule; thus
under a standard it is not possible to know ex-ante with certainty the legality of an action
(Ehrlich and Posner 1974; Kaplow 1992). Our analysis suggests that if the courts regulate

presidential powers by standards rather than rules, standards more likely induce presidential

0Myers v. United States, 272 U.S. 52 (1926).
HUHumphrey’s Executor v. U.S., 295 U.S. 602 (1935).
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rashness.

Also, it is worth noting that our analysis suggests a different effect of legal uncertainty
on public official actions as compared to the effect of legal uncertainty on individual actions
suggested in the previous literature. Legal scholarship has long argued that legal uncertainty
produces a “chilling effect”: if a law is vague, an individual refrains from taking an action
that might be deem illegal in order to avoid legal punishment (Ehrlich and Posner 1974).
Along the same lines, John Rawls argued that “if the percept of no crime without a law is
violated, say by statutes, being vague and imprecise, what we are at liberty to do is likewise
vague and imprecise. The boundaries of our liberties are uncertain. And to the extent that

this is so, liberty is restricted by a reasonable fear of its exercise” (Rawls 1971).

Proposition 2, part ii), suggests that, in our setting, the effect of legal uncertainty on
presidential actions is in the opposite direction that the one suggested in the “chilling effect”
literature. A key difference between judicial review of presidential actions and judicial review
of individual actions is that the president is not legally liable for actions taken while exercising
his powers, if the court finds a presidential action illegal. On the other hand, if a citizen’s

action is deemed illegal, the citizen is legally liable and might pay a fine or even go to prison.

3.2 The Effect of Ideological Uncertainty

The model is also consistent with theories that depict judges as seekers of legal policy. Given
this interpretation, our result that more judicial uncertainty induces the president to take
a more aggressive action has implication for Cass Sunstein’s influential theory of judicial
minimalism. Judicial minimalism refers to a situation in which courts prefer case-by-case
judgments and rule narrowly rather than broadly. In contrast, judicial maximalism refers
to a situation in which courts prefer judgments that might give guidance for the future
cases and rule broadly rather than narrowly (Sunstein 1999). The Sunstein analysis makes
Justice Sandra Day O’Connor, the median justice of the Rehnquist court, the very model of

judicial minimalism. Justice O’Connor limited her rulings to the facts of the case at hand
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and pursued case-by-case judgments rather than broad judicial decisions.'?

Sunstein’s minimalism-maximalism dimension differs from the liberal-conservative dimen-
sion familiar to students of judicial politics. In Sunstein’s theory a judge could be liberal and
minimalist, or conservative and minimalist (or any other combination) (Sunstein 1999). The
minimalism-maximalism dimension represents a judge’s decision-making style (irrespective
of her policy preferences).'®> However, if the median justice follows a minimalist decision-
making style, such a case-by-case approach creates uncertainty about her policy preference
since one is less likely to infer her policy preference from past rulings. As a result, the anal-
ysis suggests that presidents are more likely to take aggressive actions if the median justice

1s minimalist.

3.3 The Design of Judicial Review of Executive Actions

The comparative institutional analysis has important normative policy implications. Under
the current legal norm the president cannot formally communicate with the Supreme Court to
ask for advice regarding the legality of his actions. No legal doctrine is more entrenched and
revered than the ban on federal courts providing advisory opinions. In 1793 the Supreme
Court refused the request of President Washington to interpret the treaties pertaining to
questions of international law arising out of the French Revolution wars. And since then the
Supreme Court has frequently reiterated the initial position that the rendition of advisory

opinions is not part of the judicial powers of the federal courts (Field 1949).

However, some state Supreme Courts give advisory opinions to other branches of gov-
ernment. State constitutions in Colorado, Florida, Maine, Massachusetts, Michigan, New
Hampshire, Rhode Island and South Dakota authorize the judiciary to give advice when the

legislature or the governor requests it. For instance, the Florida Constitution allows for a

12 Also, Sunstein argues that Justice Kennedy, who now sits in the ideological center of the Roberts courts,
followed in his decisions the principal of judicial minimalism.

13 Anderson (2008) has developed an empirical measure in which judges are ordered on a minimalism-
maximalism dimension.
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limited form of advisory opinions: it specifies that the Governor could request an advisory
opinion only as to the interpretation of the constitution upon any question affecting executive
powers and duties. More generally, national courts in other countries can provide advisory

opinions as well.'

Influential constitutional scholars have argued against providing advisory opinions. For
example, Alex Bickel cautioned that “courts may make no pronouncements in the large
and in the abstract . . . [and] may give no opinions, even in a concrete case, which are
advisory because they are not finally decisive ”(Bickel 1962). James B. Thayer explained
more generally that “the giving of advisory opinions ... is not the exercise of the judicial
function at all, and the opinions thus given have not the quality of judicial authority ” (Thayer

1893).

A stronger criticism against advisory opinions is that although they should not be legally
binding, citizens “regularly fail to distinguish between advisory opinions and real cases”
(Farina 1992). Along the same lines, Justice Frankfurter cautioned that: “It must remember
that advisory opinions are not merely advisory ” (Frankfurter 1924). That is, the advisory

opinions are treated as legal pronouncements and are de facto legally binding.!?

For one, our analysis shows that allowing communication might be beneficial. Non-
binding advisory opinions could provide a channel for the president and the court to com-
municate and to reduce the president’s uncertainty about the court’s position. In the “cheap
talk communication” institution, the president learns whether the court supports or not his
most preferred action and then chooses his action accordingly; also, both the president and

the court might be better off.

More importantly, the comparative institutional analysis suggests that the de facto legally
binding aspect of advisory opinions might not be problematic. In fact, it could be an informal

mechanism to enforce the equilibrium of the “communication and commitment” institution.

“For example, in Canada and Germany.
15Tn particular, in countries that respect the rule of law, the public would regard a court’s advisory opinion
as de facto legally binding and the executive might be compelled to treat it as legally binding, as well.
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Moreover, our welfare analysis shows that both the president and the judiciary are strictly
better off in the “communication and commitment” institution as compared to the other two
institutions. Thus the legally binding effect of advisory opinion might be beneficial after all,

an implication that the existing literature overlooks.

More generally, the comparative institutional analysis has relevance for understanding the
optimal design of judicial review of executive actions. The institution of judicial review is
entrenched in most advanced democracies and has recently spread in developing democracies
as well. The main rationale is to provide checks on the elected branches of government and to
uphold the rule of law. As mentioned, a key question in the constitutional design literature is
whether constitutional courts should exercise abstract or to concrete judicial review (Ferejohn
and Pasquino 2002) but this question has been analyzed in the context of judicial review of

legislation only.'¢

The “communication and commitment” institution can be regarded as a form of abstract
review of executive actions. In equilibrium, the court announces the range of legal actions
and then the executive chooses his most preferred action from this range. This equilibrium
can be achieved through a constitutional provision that allows for abstract review of executive
actions, a review that is legally binding on the executive. That is, before the executive acts,
the court announces the range of legal actions and the executive cannot choose an action
outside this range. Such an institutional arrangement gives an incentive to the court to
truthfully announce its most preferred reading of the preexisting legal rules and also brings
legal certainty into the system since the president knows what actions are deemed legal.
Moreover, such an institutional arrangement saves resources that would be wasted if the

court finds an executive act illegal in a “case and controversy” review.

Moreover, the comparative institutional analysis produces an interesting observable im-

plication. Corollary 2 suggests that the equilibrium probability of a judicial rejection of

16Germany, Italy, and Spain allow for abstract review while the legality of an action can also be challenged
ex-post, after it is implemented.
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executive actions is smaller in countries that allow for some form of ex-ante communication

(either formal or informal) between the executive and the judiciary.

As a final note, I want to emphasize that the analysis does not apply to judicial review
of legislation. A key difference between judicial review of legislation and judicial review of
executive action is that the president is not a lawmaker; when the president acts, the legality
of his actions has to be justified by a preexisting statute or by a provision in the Constitution.
As Jeremy Waldron argues, “it is almost universally accepted that the executives elective
credentials are subject to the principle of the rule of law, and, as a result, that officials
may properly be required by courts to act in accordance with legal authorization” (Waldron
2006). Abstract judicial review of legislation or allowing advisory opinions in the legislative
process presents different trade-offs (see Rogers and Vanberg (2002) for a formal model and a

thorough discussion of the trade-offs of allowing advisory opinions in the legislation process).

4 Conclusion

In this paper, I have analyzed the effect of judicial uncertainty on the president’s incentives
to act, as well as the effect of communication on the president’s and the court’s welfare. I
have found that more judicial uncertainty induces the president to act more aggressively,
regardless of the president’s attitude toward risk. The result suggests that narrow, case-by-
case court rulings on presidential powers reinforce legal uncertainty and embolden presidents
to act aggressively. Also, I have shown that the institution in which the court announces the
range of legal actions before the president acts and then the president chooses an action from
this range is Pareto superior. This result suggests that courts should also exercise abstract

review in addition to ex-post review of executive actions.

In this paper, I have analyzed the trade-offs and the optimal mechanism of judicial review

of executive actions. Election is another mechanism to hold the executive accountable. An
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important future research is to study both political and legal mechanisms of holding the
executive accountable. A current argument in the political and legal theory literature is
that electoral accountability provides a sufficient check on executive power and as such legal
accountability through judicial review is an undemocratic institution, which is unnecessary
for preserving the rule of law (for an excellent review of this literature and an argument
against judicial review see Bellamy (2007)). However, arguments about the superiority
of political accountability of executive actions have not been thoroughly investigated. An
important future study is whether election is a better mechanism to hold the executive
accountable, and whether a (non-elected) judiciary having the power to strike down executive

actions improves the rule of law.

5 Appendix 1

Lemma 1. Given the court’s equilibrium strategy, all actions x such that x < max{0,

2¢; — q} and x > q are not optimal for the president.

Proof. For any x > ¢, the president prefers the status-quo since his utility is single peaked
about 0 and Up(x) < Up(q) if © > ¢. If the initial conditions are such that 2¢; — ¢ < 0 with
positive probability the court accepts = 0. The president is better off by choosing x = 0
rather than any x < 0 since the president’s ideal point is 0 and the probability that the

court accepts z = 0 is greater than the probability that the court accepts any x < 0. If the

initial conditions are such that 2¢; — ¢ > 0 there is zero probability that the court accepts
any < 2¢; — ¢q. Then the president is always better off by choosing ¢ — ¢ for example rather
than any x < 2¢; — ¢ since the court accepts this action with positive probability and the
president prefers © = ¢ — ¢ to the status-quo. Thus all actions < max{0,2¢; — ¢} are not

optimal for the president given the court’s equilibrium strategy. m

Lemma 2. The president’s optimal choice x* exists and is unique. If r > 7T, the optimal

choice x* = q, the president does not change the status-quo. If r < T, the optimal choice
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x* < q, the president chooses an action different than the status-quo.

Proof. First, since we maximize a continuous function on a compact interval, existence is

guaranteed. Second, I show uniqueness: For any policy = € [max{0,2¢; — ¢}, ¢] the court

x+q) — zt+q—2¢q

. z+q
accepts x if ¢ < = 2 2(ch—c1) "

and thus the probability that the court accepts x is F'(

The president’s maximization problem is:

T +q— 2

T+ q— 2
2(Ch — Cl)

Up($)+(1 2(Ch—cl)

Up(g) =7)} ()

ar gmaz e max{o,2¢—qha |

The president’s optimal action is the solution to the first order condition:

1 Un(z x—l—q—ZCl‘@Up(x)_ 1 ‘ R
2(ch — @) Up(@) + 2(cp, — ) oz 2(en — ) (Uplq) =r) =0 (5)

The second order condition is:

1 OUp(x) MR 2¢q *Up()
(ch — ) Ox 2(en — @) OxOx

<0 (6)

for all x € (max{0,2¢; — ¢}, q| since:

. Ta5e < 0 by the (weak) concavity of the utility function Up(-);

9 6U§m(w) < 0 for all z € (max{0,2¢; — ¢}, q].

Thus the president’s maximization problem has a unique solution. Note also that the

first order condition reduces to:

oUp ()
5 1

Up(I)—Up(q)—i-T - .T+(]—2Cl

(7)

The LHS expression is strictly increasing in x since

8Up () 02Up(x) Up(z) 2 02Up (x) dUp(z) \2
o 2@ 2Ue6) ) () (PURE) _PUpO) (1, (2)_Up(q) )+ (P2
B U@ e @i = T T Unlar o And — e > 0

for all z € R since:
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1 _ U

e > 0 by the (weak) concavity of the utility function Up(-);

2. (Up(z)—Up(q)+1) > 0since z € [max{0,2¢; —q},q], Up(x) —Up(q) > 0 by the single

peakness of the utility function Up(-) and r > 0 by assumption.

3. (8Ué>afx))2 > (0 forall z € (maX{O, 2¢; — Q}a Q}-

Denote the solution to the equation by z*°"“*" We can see that the LHS expression is
decreasing in r and thus for high values of r the president has to choose a higher value of

x (since the RHS expression is strictly decreasing in ). But the president does not choose
L]P(x) lq 1
P(9)— UP(Q)+7" = q+q—2¢’

8Up (x

the president’s optimal choice is z*?"o" = ¢.

any r > ¢ and thus if

Thus if the direct cost r >

dUP( ) |

|4 (29 — 2¢;), the president does not change the status-quo

and if r <

¢ -(2¢ — 2¢;), the optimal action z*'“¥" < ¢. m

Proposition 1. The perfect Bayesian equilibrium of the game is unique.

Proof. Now, putting together the above lemma with the court’s decision we prove proposition

l.m

Proposition 2. i) If the president faces a more uncertain judicial environment, the
president take more aggressive action. i) If the president faces a more uncertain judicial
environment, the set of direct costs for which the president chooses an action different than

the status-quo enlarges.

Proof. If we re-parametrize the uniform distribution by the mean and variance we have
¢ =—0+c¢,, and ¢, = 0+c¢,,. Proposition 2 reduces to show that if 6 increases, the optimal
x* decreases. If we rewrite the first order condition we get:

oUp (z)

- o - ! (s)
Up(x) = Up(q)+r x4+ q—2¢,+20

i) Since the president’s optimal action is the solution to this equation, we can see that

the RHS expression strictly decreases in 6. To balance the decrease in the RHS expression,
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the president chooses a more aggressive action (lower value of x), so that the LHS expression
decreases and the RHS expression increases. Also, note that the president’s optimal action
is increasing in ¢ since ¢; = —0 + ¢,,,.

ii) Also, the threshold value of the direct cost for which the president chooses an action
less than the status-quo increases with an increase in §. We can rewrite the previous bound

as T = 8UP (2)

g -(2¢ — 2¢,, + 26). Thus if 6 increases the set of direct costs r < 7 for which

the president finds beneficial to change the status-quo increases as well. m
Proposition 3. The president takes less aggressive action if the policy conflict increases

or if the direct cost of rejection increases.

Proof. The optimal z* is the solution to the first order condition:

1 r+q—2¢ OUp(x) 1

2(en—a) Uele) + 2ch —c)  Or  2echn—c) (Uplq) =) =0 (9)

Since the second order condition is negative for all x € (max{0,2¢ — ¢}, q], by using

the implicit function theorem the sign of derivative aﬁ[ x*(q)] is the same as the sign of the
. . . OUp(x OUp(x
following derivative: Q[(Up(:r) +(x4+q+20—2c,)- P( —Up(q)+7)] = Q(Chl_cl) o gr( =

8U§ (9) ) if the optimal solution is different than g.
q

oUp(z) _ 9Up(q)
ox dq

By the (weak) concavity of the utility function Up(-), > 0 for any x €
max{0,2¢; — ¢q},q]. Thus a%q(q) > 0. And if the optimal solution is a boundary solution,
x* = ¢, the optimal solution is (weakly) increasing in g.

Similarly, using the implicit function theorem, the sign of %[m* (r)] is the same as the

sign of 2 (Up(z)+ (x—i—q—i— 20—2-cp,)- ang(m) —Up(q)+r) = %q) if the optimal solution is

Q(C}L
different than ¢. Since ( 30—y > 0, then w(;fr) > 0. And if the optimal solution is a boundary

solution, z* = ¢, the optimal solution is (weakly) increasing in r m

Proposition 4. If ¢; > min{c, 1} the only equilibrium is the babbling equilibrium. If

a < min{c, 1}, there also exists an informative equilibrium: for some m* € M, types c €
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[c;, min{c, 1}] sends the message m=m* and types ¢ ¢ [c;, min{c, 1}] sends the message m#

*

m*; the president chooses x(m) =0 if m =m* and xz(m) = min{2¢, ¢} if m # m*.

Proof. Matthews (1989) has proved that only two types of equilibria exists in a more general
setup. In one equilibrium, the president does not learn anything beyond his prior information
and chooses the same action as in the game without communication. In the second equilib-
rium (an informative equilibrium), the court tells the president which of two sets contains
his type. The reader is referred to Matthews’s paper for a thorough characterization of this
cheap talk game. In here, I will do the proof for our environment.

In order for information to be transmitted in equilibrium, a necessary and sufficient
condition is that the lowest court type ¢; prefers the policy £ = 0 to the policy Z that the
president chooses if no information is transmitted. Thus it must be the case that 2¢; <

T = 2¢q < %-(201 —q+ 4 & —4qa+44P2+3r) = ¢ < %(—q—l— V/2¢? + r) in which

T=1 (20— q+ /4 —4qc +4¢> + 3r) is the policy the president chooses absent any
communication. Denote the boundary type ¢ = %(—q + \/m) Also since no type
c > £ prefers z = 0 to the status-quo, then it also must be the case that ¢; <  for some
information to be transmitted. Thus for information to be transmitted in equilibrium we
need that ¢; < min{c, 1}. Otherwise, if ¢; > min{c, 1}, the only equilibrium is the babbling
equilibrium.

Now let consider the case in which ¢; < min{c, 1} so information is credibly transmitted
in equilibrium. First, consider the situation in which min{c, 2} = ¢. If this is the case, we
also must have min{2¢, q} = 2¢. Now, if ¢, < ¢ an informative equilibrium in which types
¢ € [c,c] sends the message m = m* exists. We can check that no type has a profitable
deviation. Suppose that a type ¢ € [¢,¢] deviates and send m # m* and all other types
follow the previous strategy. Then the president would choose x = 2¢. But ¢ < ¢ and type
¢ prefers © = 0 to x = 2¢. So no type ¢ € [¢, ¢] has a profitable deviation. Now if a type
c € [¢, ¢p] deviates and sends any other message in M that is different than m*, the president

still chooses & = 2¢. If the type ¢’ sends the message m* the president chooses x = 0 but the
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type ¢ prefers © = 2¢ to x = 0. Thus no type ¢ € [¢, ¢;] has a profitable deviation.

Second, consider the situation in which min{c, 1} = Z. If this is the case, we also must

have min{2¢c,q} = ¢q. Now, if ¢; < £ an informative equilibrium in which types ¢ € [¢;, Z]
sends the message m = m* exists. Suppose that a type ¢’ € [¢;, Z] deviates and send m # m*
and all other types follow the previous strategy. Then, the president chooses x+ = ¢. But
¢ < 1 and type ¢ prefers x = 0 to = ¢. So no type ¢’ € [¢;, | has a profitable deviation.
Now if a type ¢’ € [Z,¢;] deviates and sends any other message in M that is different than
m*, the president still chooses x = ¢. If the type ¢’ sends the message m* the president
chooses = 0 but the type ¢’ prefers x = ¢ to x = 0. Thus no type ¢ € [{,¢;] has a

profitable deviation. m

Proposition 5. The president is (weakly) better off in the cheap talk communication as
compared to the no communication institution. The effect of cheap talk communication on

the court’s welfare is ambiguous.

Proof. The president can ignore any message sent by the court and thus he cannot be worse
off than in the no communication game. To show that he is weakly better off, we only need
to find an example in which the president’s expected utility is greater in the cheap talk

communication than in the no communication game. Let ¢ = 1, r = 0, and ¢ ~ [0, 2]. In

; 3]
the no communication case, the president’s expected utility is FU, = —g. In the cheap talk

case, the president’s expected utility is EU, = —%.

To prove that the effect of communication on the court’s welfare is ambiguous, I will show

two examples, one in which the court is better off and one in which the court is worse off

101

in the cheap talk communication than in the no communication game. Let ¢ =1, ¢, = £33,

,and r = %. Then the court’s expected utility in the no communication game is

Cyp =

Qo

EU,. = —0.0958 and the court’s expected utility in the cheap talk game is FU,. = —0.0963.

(SIS

Also, let g = 1, ¢ = %, ¢, = 3, and r = 1. Then the court’s expected utility in the no

communication game is FU. = —0.0473 and the court’s expected utility in the cheap talk
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game is KU, = —0.0374. m
Corollary 1. If r =0 orr > T, cheap talk communication (weakly) Pareto dominates

no communication.

Proof. For the president, proposition 5 shows that he is always (weakly) better off in the
cheap talk game.

If r = 0, the court’s expected utility is:

EUG" T = e (<46 4 4c] + 126, - ¢* — 126} - 4+ 9(=1 + V2)?).

And the court’s expected utility in the game without communication is:

EUpe Communication _ ——27(ci_q) (9¢3 =T} 4272 =272 -q— 4> (q+\/E —ca-q+ )+

Se(=3q+2y/F — - g+ ) + 9+ 27/ F — e - g+ %))

Now, the difference EUS"* 0% _ pyle Communication _ m (8 + ¢ ((—97 +

81v2) — 161/ — 1 - ¢+ %) + 20, (=3q+ 2/ — 1 - g+ ¢?) +4c2 (9 + 2/ — ¢ - ¢ + ¢2)).

I have checked the inequality with Mathematica and for any ¢; < min{c,} and ¢ > 0
the expression EUS"* TF _ pryio Communication ~ () Thus, the court is better off in the
game with cheap talk communication.

Now, if » > 7, the president does not change the status-quo, z* = ¢. If the initial
conditions are such that ¢; > 4, the court’s payoff is the same in both games since an
informative equilibrium does not exists. And if the initial conditions are such that ¢; < 4,
types ¢ € [, 1] gain from information transmission and the court is (ex-ante) better off in
the cheap talk than in the no communication game. =

Proposition 6. If ¢, > 0, the optimal (continuous) commitment rule is: z(c) = c if

c € la,q) and z(c) = qif ¢ > q. If ¢, < 0, the optimal (continuous) commitment rule is:

z(c)=cif c€(0,q); z(c) =0if ¢ < 0; and z(c) = g if ¢ > gq.

Proof. As mentioned, I solve for the optimal continuous commitment rule. I prove the result
in two steps. First I find the optimal continuous commitment rule from the set of rules such

that the court will not veto the policy implemented as a result of the message sent. Second,
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I show that the optimal continuous commitment rule in the class of mechanisms in which
the court does not veto the action chosen dominates any other continuous commitment rule
in which the court vetoes.

1) T restrict the analysis to the mechanisms M (z(c)) such that z(c) is not vetoed by
the court. Invoking the revelation principle we can, without loss of generality, represent the

optimization problem as:

m— [ (o(6) 2 (0)de (10)

o) Sy

subject to the incentive compatibility constraint:

—(z(c) = 0)* > =(2(0) — ¢)*, Ve, @ (11)

From the incentive compatibility, for any ¢ > ¢ we have:

—(z(c) = 0)* = =(2(0) — ¢)*and — (x(¢) — ©)* > —(z(c) — &)". (12)

Summing the two constraints we get:

(c=2)- (a(c) - 2(3) = 0 (13)

Therefore, x(-) is weakly increasing. The incentive compatibility constraint is satisfied
(and only satisfied) by two classes of mechanisms: the pooling one in which z(c¢) = a for all
¢ € |a, cp), and the fully separating one corresponding to the court’s ideal point, z(c) = ¢
for all ¢ € [¢, q].

Also, continuous mechanisms will have at most one strictly increasing part on which
x(c) = ¢ (otherwise the continuity will be violated). Thus the optimal continuous mechanism
is either flat or x(c) = c¢. Denote by ¢; and ¢y the boundary of the segment where z(c) = ¢,

then a optimal continuous mechanism is the solution to the following maximization problem:
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S @, 1 T, 1
max{— ] - de — - de— | ¢ de} (14)
C1,C2 max{c;,0} Cp — (] c1 Cp — (] co Cp — (]

Denote the expression to be maximized by R(cy,¢a). If ¢, > 0, R(cy,¢2) = 3(%1701) (=283 +

2¢3 43¢t ¢ — 3¢5 - q).

OR(c1,c2)

s = —2c1-(c1—¢;) and the optimal ¢; is the solution to the equation: —2¢;-(c1—¢;) =

0. Thus, ¢} = ¢ since ¢ > 0.

%;2’02) = c9 — ¢ and the optimal ¢y is the solution to the equation ¢y — ¢ = 0. Thus,
5 =q.

And if ¢ <0, R(er, ¢2) = gy - (=261 + 263 — 3¢5 - ¢). Then %011’62) = —2¢} and thus
c; =0.

Moreover, %;2’02) = 2¢y - (g — q) and thus ¢} = ¢ since ¢y > ¢.

Next, I show that we did not lose anything by restricting the space of mechanisms to
those that are not vetoed by the court. Note that the president’s optimal commitment rule
does not depend on any information the court has if ¢ < 0 or if ¢ > ¢. In these situations,
the optimal rule is z(¢) = 0 if ¢ < 0 and x(c) = ¢ if ¢ > ¢. I only need to show that when
c € (0, q) the president cannot do better than x(c) = ¢ if the court vetoes the mechanism. I

prove the following lemma:

Smoothing Lemma. i) Let ¢ ~ Ula, b] in which 0 < a < b and the president’s utility
is Up = —a2. Ex-ante, the institution in which the policy implemented is = ¢ dominates
the institution in which the policy implemented is = = a if ¢ € [a, 2] and = = b if %2, b)].
ii) Let ¢ ~ U[t,b] in which 0 < t < £ and the president’s utility is Up = —z?. Ex-ante, the
institution in which the policy implemented is x = ¢ dominates the institution in which the

b

policy implemented is = 0 if ¢ € [t, 2] and z = b if [2, b].

Proof. 1)The president’s expected utility in the first institution is EUp = —%(a2 +0?). The
president’s expected utility in the second institution is EU} = —z(a® + b*> + ab). The

difference in utility EU2 — EUp = ¢(a — b)? > 0 for any a and b.
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ii) The president’s expected utility in the first institution is EU} = —2(2—:). And the

president utility in the second institution is EUZ = —31 (6% 4 bt +t?). The difference in utility

is EU3 — FU} = %3(2“_25 >0 for any t and b. =

I use this lemma to show that we did not loose anything by restricting our search for the
optimal continuous commitment rule from the class of rules that are not vetoed by the court.
Now, suppose that instead of offering x(c) = ¢ the president chooses z(c) = ¢ if ¢ € (0, a)
and z(c) = a if ¢ € [a,q]. Then a simple application of lemma 4, part i) shows that the
president is better off by also choosing x(¢) = ¢ on the interval [a, ¢]. Thus we do not lose
anything by only considering the veto free mechanisms. The president’s optimal continuous

commitment rule is the one given in proposition 6. m

Proposition 7. Communication and commitment strictly Pareto dominates no commu-

nication.

Proof. 1f ¢ <0, the court is better off in the commitment case since the equilibrium outcome
is z* = 0 in the commitment case and z* > 0 in the no communication case. If ¢ € (0, g) the
court is better off in the commitment case since, in equilibrium, the court gets exactly its
ideal point. And if ¢ > ¢ the court’s payoff is the same in the two institutions. Since with
positive probability ¢ < ¢, then, ex-ante the court is strictly better off in the commitment
case.

For the president, if ¢ < 7 (in which Z is the equilibrium action in the no communication
game), the president is better off in the commitment case since the equilibrium outcome is

*

2* = ¢ in the commitment case and z* = 7 in the no communication case; if ¢ € [z, %]

the president is better off in the no communication case since the equilibrium outcome is
2* = T in the no communication case and z* = ¢ in the commitment case; if ¢ € [3%, ¢] the
president is better off in the commitment case since the equilibrium outcome is * = ¢ in the

commitment case and z* = ¢ in the no communication case; and if ¢ € [q, ¢ the president’s

payoff is the same in the two institutions. But from smoothing lemma, part i) we know that
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if ¢ € [, q] the president is strictly better off in the commitment case. Since in the other
cases, the president is better off in the commitment case or indifferent and since with positive
probability ¢ < ¢, then, ex-ante, the president is strictly better off in the commitment case.

Proposition 8. Communication and commitment strictly Pareto dominates cheap talk

communication.

Proof. For the court, if ¢ < 0, the court is indifferent between the two institutions; if ¢ € (0, q)
the court is strictly better off in the commitment case since the court gets its ideal point;
and if ¢ > ¢ the court is indifferent between the two institutions. And since with positive
probability ¢ < ¢, ex-ante, the court is strictly better off in the commitment case.

To show that the president is better off in the commitment case we only need to show
that he is better off in the unique equilibrium of the communication and commitment game
than in the informative equilibrium of the cheap talk game. Consider first the case in which
¢; < 0. Then if ¢ € [¢, 0] the president is indifferent between the two institutions; if ¢ € [0, ¢],
the president is better off in the cheap talk game since the equilibrium outcome is z* = 0
in the cheap talk case and z* = ¢ in the commitment case; if ¢ € [¢, 2¢], the president is
better off in the commitment game since the equilibrium outcome is x* = 2¢ in the cheap

q+226], the president is better off in

talk case and x* = ¢ in the commitment case; if ¢ € [2¢,

the cheap talk game since the equilibrium outcome is z* = 2¢ in the cheap talk case and

g+2¢
2

x* = ¢ in the commitment case; if ¢ € | ,q], the president is better off in the commitment
game since the equilibrium outcome is x* = ¢ in the cheap talk case and x* = ¢ in the
commitment case; and if ¢ € [g, ¢p,], the president is indifferent between the two institutions.
But an application of the smoothing lemma, part i) if ¢ € [0,2¢] and ¢ € [2¢, ¢] shows that
the president is strictly better off in the commitment game.

Next, consider the case in which ¢ > 0. If ¢ € [¢;, ¢], the president is better off in the

cheap talk game since the equilibrium outcome is z* = 0 in the cheap talk case and z* = ¢ in

the commitment case; if ¢ € [¢, 2¢], the president is better off in the commitment game since
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the equilibrium outcome is * = 2¢ in the cheap talk case and x* = ¢ in the commitment

g+2¢
2

case; if ¢ € [2¢, |, the president is better off in the cheap talk game since the equilibrium

outcome is * = 2¢ in the cheap talk case and z* = ¢ in the commitment case; if ¢ € [%QE .q),
the president is better off in the commitment game since the equilibrium outcome is x* = ¢
in the cheap talk case and z* = ¢ in the commitment case; and if ¢ € [q, ¢;], the president
is indifferent between the two institutions. If ¢ € [2¢,¢] by smoothing lemma, part i), the
president is strictly better off in the commitment case. We only need to show that the

president is also strictly better off in the commitment case if ¢ € [¢;, 2¢]. But this is just an

application on smoothing lemma, part ii). m

Corollary 2. PrOommitment(Coyrt Rejects o) <ProTe*(Court Rejects x*)<

PrNoCommunication (

Court Rejects x*).

Proof. First, in the equilibrium of the communication and commitment game the court does
not veto the action implemented, thus the equilibrium probability of a court rejection is zero.
Second, in the cheap talk game and the no communication game, in equilibrium, the court
rejects the president’s action with positive probability. If the initial conditions are such that
an informative equilibrium does not exists, the equilibrium probability of a court rejection
is the same in the cheap talk and in the no communication game. On the other hand, if the
initial conditions are such that an informative equilibrium exists, the president chooses either
x = 0 (which the court does not veto) or 0 < z“he@Talk < ¢ (which the court might veto) in
the cheap talk game. But the president’s optimal action gVeCommunication - gCheapTalk 5y q
thus, in equilibrium, the probability of a court rejection is higher in the no communication

game. ®

6 Appendix 2

In this appendix, I provide conditions under which the comparative static result in propo-

sition 2, part i) holds in a more general setting. Let the president’s uncertainty about the
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court’s ideal action be represented by a cumulative distribution function F'(¢) with contin-
uous density function f(c) everywhere positive on [¢;,cp]. The next lemma establishes a
sufficient condition for the president’s maximization problem to have a unique solution:
Uniqueness Lemma. The president’s optimal choice x* is unique if the reversed hazard
f(e)

rate 0 1S decreasing.

The requirement that the reversed hazard rate is decreasing is satisfied by any log-concave
distribution, for example. If the lemma holds, the perfect Bayesian equilibrium is unique.

Now, suppose we compare two distributions F(c) and G(c) with G(c¢) being a mean
preserving spread of F'(¢). A sufficient condition for the previous comparative statics result

to hold is the following: the reversed hazard rate of the distribution G(c) is less than the

reversed hazard rate of the distribution F(c) on [max{%, ¢} g]. We have the following
result.

Proposition 9. For any two distributions F(c) and G(c) with G(c) being a mean pre-

serving spread of F(c), and & C) < f(()) everywhere on [max{%, X4} |, the president chooses

a more aggressive action when G(c) than when F(c).

In words, the president is more aggressive when he is more uncertain about the court’s

ideal position. Substantively, proposition 9 says that a substantive increase in uncertainty

g(0) _ S0

G < 7o everywhere on [max{%, 4} ¢] to hold) induces the

(in order for the condition

president to choose a more aggressive action.

Proof. The equilibrium conditions for the two distributions are:

oUp (z) f(;v_—f—q OUp (x) (x_—i—q)
_ 0 ELs W i -T2 (15)
Up(z) =Up(g) +17  F(51) Up(z) =Up(g) +r G(FY)

oUp (=)

Up(@)-Up(@)tr

In lemma 2 we show that the expression — is strictly increasing in . Thus
if the reversed hazard rate is strictly decreasing, since we maximize a continuous function

on a compact interval, the optimal action is unique.
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If the distribution is F'(x), the optimal solution is € [max{0,2¢; — ¢}, ¢|. Since both

alo) L9 on [max{Z, 22}, ¢], then 9C5)

ztq
G(c) F(c) 27 2 G(JETW)

reversed hazard rates are strictly decreasing, if

f(E
F(T)

<

if z € [max{0,2¢; — ¢},q]. Thus the optimal solution z% ., > 7). The equality
obtains if the initial conditions are as such that in both cases the president does not change

the status-quo, that is x}(c) = x*G(C) =q n
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