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[title info, tine, place, etc.]

| NSTRUCTI ONS
1. This exam nation consists of two Parts. You nust answer both of them

2. Part | will account for 60% of your grade. Part Il will account for 40%
of your grade. Please budget your time accordingly. | suggest one-half hour
to read the questions and think about them 90 minutes for Part |I; 60 mnutes
for Part Il. [NOTE: Subparts will not be equally weighted in grading but
rather will be weighted according to how nuch tinme | think they should take.]

3. This is an open book exanination, with limts. You may use your casebook
statutory supplenent, and any materials you have personally prepared for
yourself. (This is intended to exclude comercial outlines and notes as well
as outlines and notes prepared by other students.)

4. If you are witing in blue books, please wite on only one side of the
page. | would appreciate your doubl e-spacing, especially if your handwiting
is difficult to read.

5. If you need nore facts in order to answer a question, please state what
they are and why you need them

6. YOU VE BEEN A TERRI FI C CLASS!'! Best wi shes for a great sunmer.

PART |

Arthur collects recipes. He used to keep his recipes on various slips
of paper which he |ater copied by hand onto note cards and filed
al phabetically by title in a large card file. Two years ago, however, he
transferred his whole collection to a conputer database, entering all the
i nformation on his note cards into the program by typi ng each one. He now
adds new reci pes he collects directly to his database. The programfiles
reci pes al phabetically by title, just as the old card file did, but, in
additi on, the database can be searched by cuisine of origin (e.g., Chinese
reci pes, Turkish recipes, etc.), by various ingredients (e.g., recipes
contai ni ng paprika), by course (e.g., recipes for desserts), by date of entry,
and in nany other ways.

Arthur’s recipes cone fromnany sources. He copies recipes he finds in
novel s and in historical documents. He transcribes recipes told to him by
senior citizens in small towns. He copies recipes printed on product
packages. He copies interesting recipes fromnany di fferent kinds of



cookbooks, sone of themin foreign | anguages (in which case he translates the
recipe into English). He downl oads interesting recipes fromconputer bulletin
boards and | nternet newsgroups where they have been upl oaded by ot her recipe
col I ectors.

Arthur nodernizes and clarifies reci pes where necessary. “Add a gl ass
of sugar and mi x” becones “Add 1-1/2 cups of sugar and beat until well
bl ended.” He changes metric neasures into their Anmerican equivalents. He

al so adds titles for recipes that are untitled, and he often changes the title
of a recipe to make it nore descriptive (e.g., “Mther Radin's Apple Pie”
beconmes “Traditional American Green Apple Pie”).

Cccasionally Arthur nakes up a recipe, usually by purchasing a food item
and then experinenting until he discovers howto nake it. In this way he
arrived at the recipe for a particular kind of peanut butter cookies
manuf act ured by Rookie's Cookies, Inc., and added it to his database. The
conpany had never nmade its recipe available to the public. |Indeed, printed on
each package was the notice: “Qur recipe is a secret. Exclusive manufacturing
rights are owned by Rookie’'s Cookies, Inc.”

Rooki e’ s Cooki es, Inc. has prospered using its secret recipe. The
conpany was established by B.J. (“Rookie”) Bingo in 1990. It distributes its
product in retail stores throughout the western United States. The secret
reci pe uses ingredients and techni ques devel oped by another “Rookie,” R C
(“Rookie”) Cass in the late 1980's (described below). In fact “Rookie” Cass
founded The Rookie Co. in 1991, which manufactures chocol ate chip cookies, and
distributes themin retail stores throughout the western United States. Cass
has applied to register his conpany name as a trademark; the application is
pendi ng. (“Rookie” Bingo and “Rookie” Cass are not related. Apparently they
each picked up the nicknane |ong ago as Little Leaguers.)

Cass, a lover of fine art, comm ssioned Donna in 1992 to create a | arge
scul pture to adorn the courtyard of The Rookie Co.’s plant. Donna was wel |
known as a creator of corporate art. She proudly delivered her abstract
scul pture, “Tilted Cookie,” in 1993, and Cass paid her for it in full
Unfortunately, however, Cass soon decided he couldn’t stand to | ook at it.
Accordingly, he had it cut into three pieces and stored it in the basenent.

The ingredients and techni ques devel oped by Cass involve a chocol ate
chi p cookie recipe in which the particular conmbi nation of ingredients,
together with the process of baking them produces cookies that are
consistently nore nearly round in shape than cookies previously on the market,
and thus nore suitable for packaging in tubes. A patent relating to this
reci pe was i ssued to Cass on January 20, 1989, after a period of negotiation
with a rather inexperienced examiner in the U S Patent and Trademark O fice
(PTO. The patent contained two clains, as foll ows:

“(1) In a process for nmanufacturing objects suitable for
consunption as food by hunan bei ngs, a nethod for producing a stable
circular shape for said objects

“(2) In a conposition of natter formng a material capabl e of
being divided into a set of nearly identical objects suitable for
consunption as food by hunan bei ngs, the conbination of conponents



conprising said conposition of matter whereby a stable circul ar shape of
sai d object results when said objects are subjected to dry heat for an
appropriate length of tine”

The recipe (fornmula) for Cass’s chocol ate chip cookies, now manufactured
by The Rookie Co., was detailed in the specifications of the Cass patent. An
anonynous user obtained the Cass patent fromthe PTO and posted the recipe to
a food lovers' conputer bulletin board. Fromthere it was downl oaded by
Art hur and added to his database.

As a service to other culinary enthusiasts, Arthur nade his database
avai |l abl e on a server (conputer) which can be accessed on the Wrld Wde Wb
by anyone with Internet access and appropriate browser software running on his
or her personal conputer, no matter where that conputer is physically |ocated.
Anyone who accesses his collection sees Arthur’s initial nessage: “© 1995,
1996 Copyright by Arthur; all rights reserved.”

After browsing through Arthur’s collection, George decided to publish a
book entitled “CyBERSPACE CooklES.” Accordingly, he selected 200 reci pes from
Arthur’s database and downl oaded copies of themto his personal conputer. He
did not alter the text of the recipes, but he changed the titles so that they
woul d be fanciful instead of functional (for exanple,

“Alt. Religion.Scientol ogy Cookies” instead of “Dark Chocol ate Cookies”).

Anong others, both the Rookie's Cookies, Inc., recipe for peanut butter
cooki es and The Rookie Co.’'s recipe for chocol ate chip cookies appear in
Ceorge’s book. Ceorge’s book was published about one year ago. He has so far
sol d 500, 000 copi es at $15.95 per copy.

I mpressed with the early success of George’'s book, Hel en has now opened
a retail shop called “Cyberspace Cookies,” in which she uses the recipes in
Ceorge’s book to bake and offer for sale all 200 varieties of cookies in the
book. Helen has gross revenues of $30,000 per nonth and i s considering
franchi sing her operation nationally.

In addition, Helen has started a cooking show on a | ocal independent TV
station. She directs the canera crew to display the appropriate pages of
Ceorge’s book on the screen as she prepares the recipes, two per week. Al of
Hel en’s shows are vi deotaped by the station sinultaneously with broadcast,
with the hope of later sale. Unbeknownst to Helen and the station, though,
Juani ta has been taping all of the shows on her VCR at home. She has made 35
copi es of each videotape and given a set of themto all of the people on her
busi ness gift list.

1. Arthur wants to sue George and Helen for taking recipes fromhis
collection. Please explain his legal position

2. Bingo is upset that Arthur duplicated Rookie's Cookies, Inc.,’s
secret recipe. He wants to enjoin Arthur fromincluding it in his database.
He wants to collect damages from George for including it in his book, and from
Hel en for displaying it on her TV show. Wat do you think of Bingo's |ega
position on these issues?

3. Cass wants to force Arthur to renove The Rookie Co.'s recipe from
his database. He wants to force Rookie's Cookies, Inc. to change its name. He



al so wants to force Rookie' s Cookies, Inc., to stop using the recipe for
peanut butter cookies based upon the techni ques and ingredi ents he devel oped,
and to pay danmmges for use of this technology up to now. Mbreover, Cass wants
to enjoin further sales of George’'s book because it contains his recipe, or at
| east collect damages from George; and he wants to stop Hel en from baki ng and
selling cookies according to his recipe, or at |east collect danages from her
What do you think of his legal position on these issues?

4. Donna is VERY upset about what Cass has done to her scul pture. She
wants to force himto put the scul pture back in the courtyard, or for sone
other relief. Wat do you think of her |legal position?

5. George wants to know whether he is liable to Arthur, Bingo, or Cass.
(You have probably answered these questions above.) George also would like to
stop Hel en from baking and selling cookies according to the recipes in his
book, or at |east collect danages fromher; and he would also |ike to stop
Hel en from di spl ayi ng these recipes on TV, unless Helen pays for them \What
do you think of George’'s legal position on these issues?

6. Helen wants to know whether she is liable to Arthur, Cass, or
CGeorge. (You have probably answered these questions above.) Helen al so would
like to stop Juanita from naki ng vi deotape copi es of her show and di stributing
themto her business acquai ntances, unless Juanita pays Hel en. Wat do you
think of Helen's legal position on these issues?

PART 11

Intellectual property regines serve to divide information into two broad
categories, private property and the public donmain. |Information that cones
within the scope of one of the recognized forns of intellectual property
becones private property. At the sane tine, there is a public domain of
culture, politics, and free speech, an informati on commons that all are free
to use. Here is a three-part question about the scope of the two categories
of information, private property and public donmain. You can answer the parts
separately or roll themall into one, whichever strikes you as nore suitable
for the exposition you have in mind, but be sure to cover all three parts.

(1) Sone people consider the various forns of intellectual property to
be islands of nonopoly in a sea of free conpetition. To put it another way,
intell ectual property regi nes delineate specific domains of privatized
infornmati on in a background context of a broad public domain of free
expression and interchange of ideas. Various |egal provisions, doctrines, and
i nterpretations support the public domain by limting the scope of
intellectual property (for exanple, the ideal/expression dichotonmy in copyright
law; or the role of generic terns in trademark law). Identify as many as you
can of these linmting provisions, doctrines, and interpretations.

(2) On the other hand, sone peopl e consider the public donmain to be
insufficiently--or incoherently-- protected by these statutes, doctrines, and
interpretations. They consider the public domain to consist of fragnented and



bel eaguered i slands of free expression in a sea of nmonopoly control over
i nfornmati on by private owners. Wat, if any, evidence or argunents support
this position?

(3) Advocates for a broader public domain make proposal s such as the
followi ng. Please pick two of these proposals and evaluate them D scuss
their nornmative attractiveness (or unattractiveness) as well as the practica
and political feasibility of inplenenting themgiven our present situation
Use exanpl es.

--The term of copyright should be shortened to 20 years, anal ogous with
pat ent.

--Use of copyrighted nmaterials for news reporting, parody, or politica
debat e shoul d be presunptively fair use.

--Nonconmer ci al use of trademarks for political debate or cultura
criticismshould be privileged.

--The right to control preparation of derivative works should not be a
part of copyright’'s “bundl e of sticks.”

--Patents shoul d be voidable at the instance of any party who can prove
that an adequate return would have been provided nerely by being first to
market, with the state paying the |l egal fees for successful suits.

--Conput er software should be neither patentable nor copyrightable, but
shoul d be protected by a sui generis regine in which “clones” can be kept off
the market for a period of two years.



