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INTRODUCTION 

 
 The legal issues Montana has raised that will be addressed in this motion are: (1) What 

are the components of an adequate call, including when it must be made, what it must contain, 

and who may make it. (2) Could either of the two potential excuses that the Special Master 

identified in his memorandum be legally applicable to the parties under the doctrine of 

appropriation or under this Compact--and if so, could any events since 1980 justify Montana’s 

failure to make an adequate call? Those potential excuses, which the Special Master did not flesh 

out significantly in his memorandum that he drafted before a record has been developed in 

discovery, consist of: (1) the equitable concept of futility; and (2) the concept that Wyoming 

might have “sufficient reason to believe or know” on its own the condition of Montana pre-1950 

diversions such that Wyoming should unilaterally curtail post-1950 diversions to comply with 

Article V(A). 

Montana contends that there has not been enough factual development to allow partial 

summary judgment in favor of Wyoming on these issues. Wyoming disagrees. The parties have 

disclosed their documents related to the Compact, so not only could they have canvassed their 

own archives over the last five years, they can now rely on the documents in their opponents’ 

archives and those of North Dakota.  Further, Wyoming has deposed all of Montana’s former 

officials that Montana contends gave any form of notice to Wyoming officials between 1980 and 

2006. Wyoming therefore believes that these issues are ripe for determination, as a matter of law. 
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ARGUMENT 

A. Taking everything in Montana’s opposition as true, it has failed to demonstrate that 
it diligently provided notice to Wyoming in any years other than 2004 and 2006   

 
 In these proceedings, the Special Master has recognized that “Montana generally should 

not be entitled to damages for a violation of Article V(A) if it did not provide notice to Wyoming 

that insufficient water was reaching Montana to satisfy those pre-1950 appropriations.”  Mem. 

Opp. on Wyoming’s Mot. for Partial Summ. Judg. (Notice Requirement for Damages) at 3-4.  

The Special Master has further recognized that the call requirement is not an “[idle] mandate” 

and is a key component of the process whereby a senior establishes its legitimate demand for 

junior curtailment.  Id. at 4-5.  While the Special Master has opined that the notice need not take 

any particular form or be made by any particular official, he has found that the “key requirement 

is simply that Montana have placed Wyoming on adequate notice that Montana was not 

receiving sufficient water to meet the requirements of Article V(A) of the Compact.”  Id. at 7-8.  

While Montana may not need to give notice instantaneously, it is obligated to act diligently to 

ascertain whether there are pre-1950 deficiencies and notify Wyoming of those deficiencies.  Id. 

at 8.  Thus, the Special Master has found that Wyoming’s liability is limited to those instances 

where Montana can demonstrate that “notice was diligently provided.”  Id.  Inherent in the 

concepts of diligence and mitigation is the proposition that Montana notify Wyoming at a time 

when Wyoming can do something to timely respond.  

 Putting aside for the moment Wyoming’s arguments regarding the content of Montana’s 

communications with Wyoming and the authority of the officials making the communications, 

the undisputed evidence in this case shows that Montana did not diligently provide notice to 

Wyoming in any years other than 2004 and 2006.  In fact, the evidence shows that Montana was 

purposely not diligent, generally waited until after the irrigation season to raise its concerns 
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about water supply, and even then fell substantially short of a cognizable call for curtailment 

under the provisions of Article V(A).  When Montana alleges that it did complain during the 

irrigation season, it cannot point to any specific day or week when it put Wyoming on notice. 

 Montana’s claims that it provided diligent notice to Wyoming are based entirely on the 

testimony of Mr. Moy, Mr. Kerbel and Mr. Stults.  See Montana’s Opp. at 38-42.  It has provided 

no documents, outside the years 2004 and 2006, that establish that it put Wyoming on notice at 

any particular time during an irrigation season at issue.  Mr. Moy testified unequivocally that his 

complaints were made after the irrigation season during the annual or technical meetings of the 

Commission.  Moy Dep. at 97:6-97:18, 98:9-98:19, 106:7-106:23.  Mr. Kerbel testified that in 

addition to complaints during the annual meetings, he complained late in certain irrigation 

seasons, but he could not give any specific dates when he made those complaints.  Kerbel Dep. at 

101:22-102-25, 109:3-109:10, 144:16-145:11, 272:5-274:8, 286:1-286:25.  Mr. Stults gave the 

most specific testimony.  He testified that he could not recall dates when he made complaints, 

but he believed that he complained to Wyoming officials in May and June of 2002 and 2003.  

Stults Dep. at 91:4-14.  Even crediting these accounts with every favorable inference, there can 

be no dispute that this testimony fails to establish that any Montana official gave notice to a 

Wyoming official at a time when it could have made a difference. 

 In its Opposition, Montana proceeds from the proposition that some scintilla of proof that 

it made a complaint at some indefinite time in a particular year is sufficient to create a genuine 

issue of fact precluding summary judgment as to that year.  It is not.  The date of notice is an 

essential element of Montana’s case, and a fact that Montana has the burden of proving in any 

given year.  In fact, the Special Master has recognized that the point in time when notice was 

given is critical, because “Wyoming would not have known or been able to determine how much 
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water was needed at any point in time to satisfy Montana’s pre-1950 rights[.]”  Mem. Opp. at 3 

(emphasis added).   

As the Special Master is well aware, summary judgment is appropriate if the nonmoving 

party “fails to make a showing sufficient to establish the existence of an element essential to that 

party's case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986).  Thus: 

At the summary judgment stage, facts must be viewed in the light most favorable 
to the nonmoving party only if there is a “genuine” dispute as to those facts.  Fed. 
Rule Civ. Proc. 56(c).”  As we have emphasized, “[w]hen the moving party has 
carried its burden under Rule 56(c), its opponent must do more than simply show 
that there is some metaphysical doubt as to the material facts ....  Where the 
record taken as a whole could not lead a rational trier of fact to find for the 
nonmoving party, there is no ‘genuine issue for trial.’ ”  Matsushita Elec. 
Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 586–587, 106 S.Ct. 1348, 89 
L.Ed.2d 538 (1986) (footnote omitted).  “[T]he mere existence of some alleged 
factual dispute between the parties will not defeat an otherwise properly 
supported motion for summary judgment; the requirement is that there be no 
genuine issue of material fact.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
247–248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).  

 
Scott v. Harris, 550 U.S. 372, 380 (2007); see also Luhan v. Nat’l Wildlife Fed., 497 U.S. 

871, 888-89 (1990).  

 Accordingly, to prevent the entry of summary judgment, Montana as the non-moving 

party must present evidence such that a reasonable fact finder could return a verdict for Montana.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  This it has failed to do.  Conclusory 

statements that notice was given over broad periods of time, both within and outside of the 

irrigation season, are insufficient to permit any rational trier of fact to conclude that Montana 

acted diligently to provide Wyoming with notice at a time when Wyoming could have acted.  To 

hold otherwise would allow Montana to recover damages for extended periods in which 

Wyoming may have never had any notice. 
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In order to ascertain whether Wyoming could have taken effective action in response to 

Montana’s call, it is imperative to know exactly when the call was made.  Without a date certain 

when notice was given, no reasonable fact finder could find that Wyoming acted in violation of 

the Compact “at any point in time.”  Mem. Opp. at 3.  Conversely, Wyoming could never 

demonstrate that it was not in violation, because it could never know which days were at issue in 

any given year.  

Accordingly, even crediting every bit of the testimony of Mr. Moy, Mr. Kerbel, and Mr. 

Stults, Montana has failed to present evidence sufficient to create a genuine issue for trial for any 

years other than 2004 and 2006. Even if the rules did not foreclose further evidence from 

Montana on this point, there is no likelihood that the record will be any better than it is now. The 

documents have be scoured, and the memory of Montana’s witnesses have been dredged. 

B. The content of Montana’s alleged complaints, as described by its own former 
personnel, also supports partial summary judgment in Wyoming’s favor 

 
In his December 20, 2011 memorandum opinion, the Special Master stated that 

Montana’s notice need not take any particular “shape or form,” but he did place at least some 

requirements on the content of such notice. Mont. Br. at 2. He wrote that Montana had to state 

that it “did not believe that it was receiving sufficient water under the Compact.” Mem. Op. at 7. 

Montana had to give “adequate notice that it was not receiving sufficient water to meet the 

requirements of Article V(A) of the Compact.” Id. at 7-8.  

In both of these sentences, the Special Master used the past progressive tense—“was 

receiving” or “was not receiving”—which as explained above, meant that Montana needed to 

state its belief to Wyoming at a time when the deficiency was actually occurring. Mem. Op. at 4.  

The Special Master further imposed a requirement that Montana’s notice be “adequate;” that it 

inform Wyoming that Montana does not believe that it is receiving sufficient water “under the 
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Compact,” and to “meet the requirements of Article V(A) of the Compact.” This construct 

emphasizes that Montana’s notice must be notice for Wyoming to take action consistent with 

Article V(A) of the Compact as it exists, and not simply be Montana’s request to negotiate 

modifications to the Compact or to request administrative schemes that would circumvent the 

Compact. In its responsive brief, Montana glosses over the Special Master’s provisos that notice 

be intended to notify Wyoming that Montana wanted Wyoming to meet the requirements of 

Article V(A). Mont. Br. at 40-42. 

 This distinction is particularly critical for the years 2001, 2002 and 2003 when Mr. Stults 

testified that he complained to Sue Lowry and Pat Tyrrell about drought on some unknown dates 

during the irrigation season. Mr. Stults conceded that he intended that Wyoming not take his 

words as a Montana demand for action under the Compact. Stults Dep. at 88:17-89:23; 98:1-

102:10; 230:7-231:25. It would be unfair to allow a person to expressly intend not to convey 

notice to be acted upon but then later assert that the other party should have received the message 

contrary to the speaker’s true intent. He could purposely give a whiff of notice when 

communicating with the other party and still keep his options open. If the other party took action 

relying on that whiff, and it turned out that the notice was wrongful and exposed the notifying 

party to liability, then the notifying party could simply deny that he intended his notice to be 

acted upon. On the other hand, if the receiving party failed to act on the whiff, and the notifying 

party later decided it was in his interest to claim that he gave notice, such a rule would allow the 

notifying party to pursue a damage claim founded on misdirection. 

Montana cannot escape the obvious consequences of Mr. Stults’s admission that he did 

not intend Wyoming to take any action “under the compact” in response to his statements to Sue 

Lowry or Pat Tyrrell before 2004. Even if Mr. Stults had testified to a date for such 
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conversations, they did not create “adequate” notice under Article V(A) for the simple reason 

that Mr. Stults did not intend them as such. 

Furthermore, Wyoming disagrees with Montana’s assertion that notification would be 

adequate if it consisted of something less than a demand for water “under the Compact.” There is 

good reason for the New Mexico Supreme Court’s formulation that a valid call must include a 

demand by the senior appropriator that the junior curtail, not just a status report or an expression 

of unhappiness that a severe drought is hurting the senior irrigator. Mem. Op. at 4, quoting 

Worley v. U.S. Borax & Chem. Corp., 428 P.2d 651, 654-55 (N.M. 1967) (“An upstream junior 

generally cannot be held liable for a downstream senior’s shortage of water unless [the senior 

has] demanded that water, to the extent of his needs and within his senior appropriation, be 

allowed to reach his diversion point.  The absence of such a demand [is] decisive.’”).  

A true demand should be necessary because, even if the junior appropriator knows that 

there is a low flow condition downstream, he cannot conclude from that knowledge whether 

downstream senior irrigators actually intend to use the water. They may be fallowing land that 

season, or temporarily suspending irrigation for purposes of harvest, or enjoying the benefits of 

timely rains. They may be repairing structures, or, have structures in such need of repair that 

irrigation is not even feasible. Only a demand by the downstream irrigators can reveal their 

subjective intent, and that intent is essential in avoiding waste caused by an unnecessary 

curtailment. Mem. Op. at  4, discussing Worley, supra. 

The concern with the downstream senior’s intentions is even more pronounced when, as 

here, the downstream party is a state representing a large group of water users, some of whom 

are entitled to water that would be released by curtailment upstream, but some of whom are not 

so entitled. If the downstream state must make a clear-cut demand for curtailment, it could not 
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escape the consequences of a wrongful demand, such as a Montana demand for post-1950 

curtailment when its own post-1950 rights are still diverting. Thus, a stout demand requirement 

puts appropriate pressure on the downstream state to be sure it has its own house in order before 

it can expect curtailment upstream. 

Montana contends that Wyoming officials received adequate notice to impel them to 

curtail diversions even when that notice came in the form of broad oral complaints. For example, 

Montana contends that Mr. Moy complained in 1981 and 1982. Mont. Br. at 40-41. Yet, in 1983, 

Montana water engineer Dan Ashenberg drafted a formal report that Montana provided to 

Wyoming, in which he wrote:  

Analysis of the Compact would lead one to believe that drafters of this document 
intended that flow during periods of high runoff would someday be stored and 
then apportioned on a percentage basis for later use. Therefore, the real purpose of 
the Compact is to divide excess spring flow. 
 
The Yellowstone River Compact recognizes all water rights existing as of January 
1, 1950. The result is that the Compact does not address the division of water 
during extremely low flow periods because the majority of appropriations in the 
Yellowstone Basin have a priority date earlier than 1950. If there is insufficient 
water to satisfy all pre-1950 uses in both states, Wyoming water users would first 
satisfy their pre-1950 demands. Montana users could then appropriate the 
remainder, including the accumulated return flow generated in Wyoming. 
Because agricultural and industrial development since 1950 has been minimal, the 
need to regulate post-1950 appropriations in Wyoming for the purpose of 
satisfying pre-1950 appropriations in Montana would also be minimal. 
 

Exh. D. to Wyo. Br. at 1 (Exh. S. to Mont. Br. at 1) 
 

Now, twenty-nine years later, Montana contends that Wyoming should have listened to 

Mr. Moy’s belated complaint’s 1981 & 1982, even though it was inconsistent with Montana’s 

official summary of the Compact’s intent in the Ashenberg report. The mixed message problem 

arose again in the late 1980s. Mr. Kerbel testified that he told Mr. Whitaker about Montana 

shortage in July or August 1988, while Commissioner Fritz essentially told Wyoming’s 
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delegation at both the 1988 and 1989 annual meetings that pre-1950 rights were not an important 

issue deserving study under the Compact. Kerbel Dep. at 286:17-286:25; 1988 Ann. Rep. at IV-

V. Finally, Montana continued to send mixed messages into the 2000s, when Mr. Stults sought 

discussions of protocols that would circumvent the Compact, and when, in his 2004 call letter, he 

asked Wyoming to curtail pre-1950 rights junior to Montana pre-1950 rights. Exh. A to Moy 

Decl. at 2. It was not until 2006 that Montana untangled its thinking and sent a demand to 

Wyoming that comported with Article V(A).  

Such mixed messages could be ameliorated if the Special Master were to hold that 

adequate notification required at least a notice by Montana that it was seeking compact 

compliance because it believed that its irrigators were facing shortage to entitlements “under the 

Compact.” The failure of Mr. Moy and Mr. Kerbel to state their complaints about water supply 

conditions in Montana as demands for priority regulation under the terms of the Compact should 

remove them from the realm of adequate notice as a matter of law, even if they had been timely 

made. Moy Dep. at 229:15-229:20; Kerbel Dep. at 286:4-286:14. Wyoming is entitled to 

judgment as a matter of law. 

C. The undisputed facts bar the application of any futility exception to the call 
requirement in this case 
 

 Montana contends that, based on the equitable doctrine of futility, it should be relieved 

from its obligation to give adequate notification. But there are both factual and legal reasons why 

the doctrine of futility cannot excuse Montana’s failures in any year. 

 First, as to 2005, there is no justification for Montana to assert a futility excuse because, 

as Wyoming explained in it opening brief, 2005 was a good water year in which Tongue River 
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Reservoir spilled. If there was no shortage to cause Montana officials to consider making a call 

on Wyoming, then futility would not even be a consideration.1  

Second, futility could not apply to 2005 because the call letter Mr. Stults sent in 2004 

contained a fatal flaw. In it, he demanded that Wyoming curtail pre-1950 diversions in order to 

satisfy more senior Montana diversions, which is not permissible under the Compact. Exh. A to 

Moy Decl. at 2; Montana v. Wyoming, ___ U.S. ___, 131 S.Ct. 1765, 1772 (2011). Therefore, 

even if Wyoming had rejected Montana’s 2004 call out of hand, that rejection could not support 

a futility excuse in 2005 or other later years because Wyoming was privileged to reject that 

improper call.  Montana could not conclude that it would be futile to assert a proper call simply 

because Wyoming had previously rejected an improper one. Mere belief that a claim might be 

denied is not enough to support the futility excuse. The claimant must be certain that the later 

claim will be denied. Lindemann v. Mobil Oil Corp., 79 F.3d 647, 650 (7th Cir. 1996). In order to 

obtain that certainty, the claimant must have received a rejection of a claim that was identical to 

the second claim which the claimant later contends would have been futile to assert. Id.  

 Finally, in 2006, the next difficult water year, Mr. Stults made another written call on 

July 28. His actions show that he did not believe after 2004 that a call would be futile.

 Montana’s assertion of futility in years before 2004 is similarly baseless. If the Montana 

water resources division of the DNRC, led by Jack Stults, actually believed that it was futile to 

make a call under the doctrine of appropriation, then one must wonder why Mr. Stults made calls 

in 2004 and 2006. Even in administrative settings in which the equitable doctrine of futility is 

recognized as an excuse for failure to exhaust remedies, the futility doctrine is quite restricted. 

                                                           
1In its brief on this motion, Montana stated that it was “willing to” voluntarily limit its claims for damages to fifteen 
separate years after 1980.  Mont. Br. at 26-27. It is not clear to Wyoming if this is a binding concession, or just a 
report to the Special Master about an offer to settle part of the case by stipulation that Montana made to Wyoming. 
See Mont. Br. at 27  n.1. If Montana intended to withdraw any damage claim for 2005, then of course, the Special 
Master should skip over Wyoming’s discussion of futility specific to 2005 in the next several paragraphs. 
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The party asserting futility must make a clear and positive showing of futility. Fallick v. 

Nationwide Mutual Ins. Co., 162 F.3d 410, 419 (6th Cir. 1998). He must show that he had reason 

to be certain that asserting the claim would be futile. Lindemann, 79 F.3d at 650 (emphasis 

added). Montana cannot make that showing of certainty in light of Mr. Stults’s 2004 and 2006 

calls. 

 Further evidence negates Montana’s futility excuse for years before 2004. Mr. Stults 

testified quite clearly that after the good water years of the late 1990s gave way to drought in the 

early 2000s, he approached Wyoming believing he could work something out to alleviate 

shortage in Montana outside of the “random” doctrine of appropriation. Stults Dep. at 58:24-

61:11. He said he purposely did not make a call “under the compact” because, if he had done so, 

he felt that Wyoming would overreact, raising the issue to the highest authorities in the two 

states, including the governors and legislatures. Stults Dep. at 46:5-50:16. In other words, he 

confirmed that he did not see a call as futile but rather saw it as potentially too effective.

 Montana also had no basis to conclude that a call would be futile during the nineteen 

years that Gary Fritz held the water division directorship. Rather, its materials confirm that other 

issues besides V(A) were paramount during Gary Fritz’s tenure and that Wyoming worked 

closely with Montana on those issues, even if it did not always agree with Montana. As the 

Special Master explained in footnote 5 of his Memorandum Opinion, Mr. Fritz promised in both 

1982 and 1983 to notify Wyoming if he believed pre-1950 rights in Montana were not receiving 

water because of Wyoming water administration upstream. Mem. Op. at 6 n.5; 1982 Ann. Rpt. at 

III-IV; 1983 Ann. Rpt. at III-IV. If Mr. Fritz believed it would be futile to raise such issues with 

Wyoming, he would not have promised to do so. 
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The Special Master explained that such promises were so significant that they could have 

estopped Montana from denying that it had to give actual notice to Wyoming. But, he stated that 

since he believed the law required such notification in any event, he did not have to impose the 

estoppel doctrine against Montana.  Mem. Opp. at 6 n.5. Then, later in his memorandum opinion, 

the Special Master described the futility exception under which Montana would not have to give 

actual notice. Id. at 8-9. He did not explain how Montana could avoid actual notice under the 

futility exception and yet not be re-subjected to equitable estoppel. Wyoming believes that if the 

Special Master believes that Montana can evade making an actual call because of an exception, 

he must account for Montana’s promises to Wyoming that it would make an actual call. A party 

who seeks equity must do equity. 30A C.J.S. Equity § 96 (2007) available Westlaw CJS.  

Mr. Kerbel testified that when he made a telephone complaint to Mr. Whitaker on some 

uncertain date in 1988, he failed to tell his superiors in Montana that he did so. Kerbel Dep. at 

288:5-288:14. And he did not even attend the annual compact meeting that fall. 1988 Ann. Rpt. 

at II.  Montana cannot fairly contend that the DNRC water division could have gleaned futility 

from how Mr. Kerbel’s complaint fared, when its division director, Commissioner Gary Fritz, 

did not even know that the complaint had been made. Fallick v. Nationwide Mutual Ins. Co., 162 

F.3d 410, 419 (6th Cir. 1998) (person asserting futility must show with clear and positive 

indication that they were certain their claim would be denied). Moreover, at the  annual meeting 

after the end of that 1988 irrigation season, Commissioner Fritz stated his belief that “when 

Montana experiences water-supply problems, Wyoming has already began [sic] restricting water 

use to pre-1950 rights. Administrative models may be of little value. He asked if the Compact 

should be addressing water shortages and noted that perhaps the only issues the Compact can 



13 
 

address are the new projects or post-1950 rights.” 1988 Ann. Rep. at IV-V. If Commissioner 

Fritz felt futility regarding Compact administration, it was not about Article V(A). 

Four years later, the 1992 annual report revealed that Mr. Fritz stated at that year’s 

commission meeting that Montana had endured shortages of water in earlier years, perhaps 

indicating a Montana change of position on Article V(A). In any case, Wyoming Commissioner 

Fassett did not reject Mr. Fritz’s concern but responded that this was a serious issue that 

Montana should timely bring to Wyoming’s attention. 1992 Ann. Rpt. at VI. After hearing that, 

Mr. Fritz could not have reasonably concluded that it would be futile to make a timely call in the 

future. 

Montana responsive materials dated before 1980 do not show that it ever gave notice to 

Wyoming under Article V(A), so Montana could not have concluded in the 1980s that giving 

notice under that article would have received a Wyoming rejection. See, e.g., Mont. Exh. AA 

(letter from Wyoming Governor Herschler to Montana  Governor Schwinden dated April 10, 

1984, in which Governor Herschler defends Wyoming continuing post-1950 development of the 

Powder River as long as Wyoming respects the Compact allocations, which from context refers 

to V(B) percentage allocations for new development). Furthermore, Mr. Ashenberg’s 1983 report 

that Montana submitted to Wyoming stated that “[b]ecause agricultural and industrial 

development since 1950 has been minimal, the need to regulate post-1950 appropriations in 

Wyoming for the purpose of satisfying pre-1950 appropriations in Montana would also be 

minimal.” Exh. B to Wyo. Br. at 1 (Exh. S to Mont. Br. at 1). This also shows that any Montana 

feelings of futility in the 1980s did not arise from an expectation that Wyoming would reject a 

V(A) notice. 
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After submitting the Ashenberg report, Montana could have been frustrated at 

Wyoming’s insistence that the parties adhere to Articles V(B) and V(C) as written, rather than 

through Ashenberg’s model. But any such frustration involved an issue different than V(A) 

deliveries. Montana is not entitled to claim that it was futile to make a V(A) call because 

Wyoming had rejected its entreaties on another issue, the V(B) allocation scheme. Lindemann., 

79 F.3d at 650 (identical claims are required for a claimant to argue futility as an excuse for 

failure to exhaust remedies in the second claim process). 

In summary, the evidence submitted on this motion, and all reasonable inferences from 

that evidence, shows that Montana officials lacked any basis to conclude that a V(A) call would 

be futile at any time before 2004. There is no genuine issue of material fact as to whether 

Montana could carry its burden of proving futility. 30A C.J.S. Equity § 96 (2007) available 

Westlaw CJS (“A party seeking to invoke an equitable doctrine bears the burden of proving the 

doctrine’s applicability.”) (citing Citizens State Bank v. Raven Trading Partners, 786 N.W.2d 

274 (Minn. 2010). Wyoming is entitled to judgment on this sub-issue. 

Outside of the undisputed facts, Wyoming questions whether the equitable doctrine of 

futility should be available at all. As the Special Master has noted, there are no water law cases 

in which a court has found futility to be an excuse for a senior to fail to make a call. Mem. Op. at 

9. Futility, like other equitable theories, is only available to overcome another legal or equitable 

rule to prevent injustice or to relieve hardship. 30A C.J.S. Equity § 96 (2007) available Westlaw 

CJS. A senior appropriator suffers minimal hardship when a court insists that he make a call on 

an upstream junior, either directly or through an official water commissioner, as a condition for a 

later damage claim. The senior is in the best position to know his own circumstances and 

submitting a call for regulation is a simple act.  
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The call requirement in water law is designed to impel timely action that leads to delivery 

of wet water.  The requirement functions by barring a later damage claim in court when the 

claimant failed to take timely action during the water year. If Montana had rushed into court in 

one of the years it now claims it wanted water, and Wyoming had argued failure to exhaust, then 

at least Montana would have some reasonable basis to claim that exhaustion should not have 

applied because it needed to act fast and a call would have actually slowed things down. But here 

we have the opposite. Montana asserts futility without any showing that the call requirement 

would have hindered it from timely seeking relief. It waited many years before finally going to 

court. 

If the courts recognized futility as an exception to the simple call requirement, it would 

encourage complicated post-hoc rationalizations like those Montana offers here. The balance of 

equities is especially egregious where Montana, a sovereign state with plenty of technical and 

legal firepower, asks the Court to excuse the simple expedient of a timely affirmative call. 

Rodriguez v. Airborne Express, 265 F.3d 890, 901-902 (9th Cir. 2001) (equities must be balanced 

in a case where a party asserts equitable exception to exhaustion of remedies and one of those 

balancing factors is whether the claimant is unsophisticated). Montana can hardly claim that it 

lacked a forum to raise any issues it had with Wyoming since the Compact itself established a 

commission and provided that issues of administration should come before it. Compact Art. III. 

Wyoming should not be in the position of disproving the long ago motivations of 

Montana’s officials, two of whom, Gary Fritz and Orrin Ferris, remember little about what 

occurred or what they were thinking. Several of their Wyoming counterparts, former State 

Engineer George Christopulos and his subordinate Lou Allen, are dead, as is former Governor 

Herschler. It is questionable whether futility could ever be an excuse to the call requirement of 
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prior appropriation, in this case or any other, even if the doctrine was not so readily refuted by 

the undisputed facts. 

D. The prior appropriation doctrine could not support an exception to the affirmative 
duty to make a call based on what the called party knew or should have known 
about the calling party’s circumstances, and the undisputed facts in this case would 
negate that exception even if such exception existed 

 
In its brief on this renewed motion, Montana contends that even if its personnel failed to 

give adequate notice that they believed Montana’s pre-1950 rights were suffering a shortage, it 

can still obtain damages if it can prove that Wyoming had knowledge of how much water 

Montana needed to satisfy those rights. Mont. Br. at 46-47. Thus, although it is the law of the 

case that the Compact does not require a quantitative delivery by Wyoming at the state line, 

Montana posits that Wyoming officials would have to determine such a quantity on their own 

volition if Wyoming officials merely knew how many pre-1950 rights Montana had in force that 

could potentially receive water. This concept contradicts one of the most basic principles of prior 

appropriation—the idea that a water right is usufructury. 

Nothing in prior appropriation law would require or assume that Montana appropriators 

divert water at all times during an irrigation season. As explained above, there can be many 

reasons why a water right may lay dormant based on the intent of the irrigator.  Given the waste 

that could occur if a junior bypassed water that a senior will not use and, given the ease with 

which the senior can make his needs and desires known, the law requires the senior to make a 

clear demand to trigger the junior’s curtailment. 

Even if the junior has perfect knowledge of the water rights of seniors downstream, and 

perpetually travels downstream to determine which of those rights are receiving sufficient water 

at the diversion points, the junior can never know without being told, whether those that are not 

diverting a full appropriation are actually experiencing a shortage relative to their desired 
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exercise of their rights. It would be impossible, without the senior’s communication, for the 

junior to have adequate knowledge to spontaneously offer a curtailment. If the junior and senior 

reached an agreement establishing a surrogate or substitute for this knowledge (such as: the 

senior is always presumed to want the water under certain conditions), then perhaps the junior 

could then be bound to comply as a matter of contract. But without such an agreement, an 

exception based on the junior’s knowledge can never be appropriate, because he can never know 

a key fact, the senior’s intentions, without being told. 

This analysis applies to the Compact as much as to other prior appropriation situations. 

As the runoff from snowmelt or a storm event declines, the water users on a river have their 

diversions curtailed in order of priority. If Montana is following its laws on the Tongue and 

Powder, its users should be curtailing in reverse order of priority. In a year when the supply in 

Montana becomes inadequate to supply pre-1950 rights, there should be certain rights that cease 

diverting first. At the time that the first pre-1950 right ceases diverting, Montana could make a 

call on Wyoming to curtail post-1950 diversions on that river. However, there is no guarantee on 

any particular date in any particular year that, when the streamflow drops below the total of 

Montana appropriations of some specified priority, the holders of those rights have actually been 

using water or wish to continue using water. Even if Wyoming had perfect knowledge of all the 

factors that would normally make it difficult to correlate state line flows with the condition at the 

most junior Montana pre-1950 headgate, it could not know whether that Montana user actually 

desires the water. 

 The reverse is also true. As Montana notes in its brief on this motion, water users in 

Montana know how to complain to Montana officials when they are experiencing shortage. 

Mont. Br. at 20, 22. They may not always go to district court to get a water commissioner 
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appointed (and have never done so on the Powder), but they do complain. Mont. Br. at 20, 22. 

Montana officials are in the best position of learning the intent of those users and passing it on to 

Wyoming, embedded in a call.  

In a prior appropriation scheme, there is no justice in imposing a burden on the upstream 

diverter, or the upstream state, to know the unknowable—that is, the intent of the downstream 

senior appropriators. Such an exception to the call requirement would defeat the simple rule that 

the downstream users, or in a compact setting, their authorized public official, make a demand 

expressing actual need. 

Montana attaches to its brief a few reports containing estimates of water rights that it 

provided to Wyoming up until 1978. Exhs. A,2 D,3 and E to Mont. Br. But, even if there was any 

legal basis for the “should have known” exception, and even if these reports had contained data 

that Montana believed to be accurate, these estimates would not have put Wyoming in a position 

to correctly curtail post-1950 rights at any particular time. First, a 1978 estimate is not going to 

accurately present the viability of pre-1950 water rights in later years.4 Water rights are 

                                                           
2 Exhibit A is the 1950 Engineering Committee Report created during Compact negotiations. It stated: “The area of 
land actually irrigated in any given area is subject to change from year to year, due to water supply variations, crop 
and price changes, ownership changes, and other factors. The committee has defined irrigated land as arable land for 
which facilities have been constructed capable of delivering a reasonably adequate and continuing water supply. In 
other words, it includes both land actually irrigated and the additional land under constructed systems that 
could be irrigated.” Exh. A at 50. 
3 Exhibit D is a 1962 memorandum from the Montana deputy state engineer to the federal compact commissioner 
which states that Montana furnished a list of post-1950 rights to the commission. Such a list would not help 
Wyoming know what pre-1950 rights Montana might have.  
4 Exhibit E to Montana’s brief is a 1978 Montana document that Montana claims gave the acreage that could be 
irrigated with pre-1950 rights. Mont. Br. at 5. But attached to that list within the exhibit is a Montana analysis in 
which a Montana official named Smith, stated, “we do not know how the prior to 1950 Water Rights were recorded 
or what can be done to show the Montana rights.” He also stated: “The irrigated acreages, crop data, and water 
requirements in this report will be an estimate that we cannot back up legally, the reason being the lack of 
information.” Exh. E at MT-00776. Similarly, in his cover letter to United States Commissioner Scott containing the 
1978 report, Montana Commissioner Fritz wrote: “Since adjudication is not complete in the Montana portion of the 
Tongue River Basin, it was impossible to accurately determine pre and post 1950 water use and rights.  . . .All 
information presented here should be considered preliminary estimates.” Exh. E at 1, MT-00739.  In fact, Montana 
did not complete a preliminary adjudication of the Tongue River until February 28, 2008 for the pre-1950 rights that 
were not covered by the 1914 Tongue River decree, which was also updated in that preliminary adjudication. 
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frequently permanently abandoned or changed in other ways that affect how and when they 

require satisfaction. Second, even the most current list of water rights would not reveal the extent 

to which the holders are actually employing their rights at a given time. Third, the list of rights 

would not give Wyoming the other side of the equation, the amount of water available at various 

points downstream of the state line on a particular date. This can change because of events solely 

within Montana, including local storm events, reservoir releases, whether priority regulation is 

imposed, or return flows. See Kerbel Dep. at 172:23-174:7; 200:14-202:11; 219:16-222:14; 82:8-

83:9 (describing how Montana irrigators on the Powder River share water without regard to 

priority) and Stults Dep. at 94:16-95:18 (poor man’s storage water sharing). A particular state 

line flow in one year could cause shortage to certain pre-1950 rights downstream, but not cause a 

pinch in another year, depending on a multitude of hydrologic factors.  

Therefore, in order for these estimates to even assist Wyoming to adopt preliminary 

assumptions as to when Montana pre-1950 rights might be short under various conditions, 

Wyoming would have had to develop some sort of hydrologic/administrative model. The model 

would have had to include assumptions about the shifting intentions of Montana irrigators in a 

particular year. And such a model certainly would have been inaccurate because of the 

unreliability of the acreage estimates as noted by Montana officials when they presented the lists 

to Wyoming. Moreover, Montana never even asked Wyoming to develop such a model with 

respect to Article V(A), presumably because Mr. Ashenberg and Mr. Fritz did not believe that 

V(A) was an issue. Exh. D. to Wyo. Br. at 1; 1988 Ann. Rep. at IV. Montana’s modeling 
                                                                                                                                                                                           
 Five years later, in his 1983 report, Mr. Ashenberg proposed to Wyoming that implementation of his 
Cooperative Plan to Administer the Yellowstone River Compact would: “Develop documentation of actual diversion 
and water use.” Exh. D to Wyo. Br. at 6. Later in the report he identified potential problems for Phase I of the plan’s 
implementation, and concluded: “Administration of the Yellowstone River Compact depends on the availability of 
accurate and up-to-date water appropriation information including actual irrigated acres, flow rates, and priority 
dates. At the present time, this information is not available, and subsequently [sic] the basin’s water resources are 
not truly managed.” Id. at 20-22. 
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proposal, and Wyoming’s modeling response, entailed V(B) rights. Exh. D to Wyo. Br. 

(Ashenberg model); Exh. T to Mont. Br. (Wyoming’s Lou Allen model). Montana’s apparent 

motivation for asserting that Wyoming should have built some sort of model is so that Montana 

can assert an excuse years later for not having taken the simple step of making a call on 

Wyoming at a time when Wyoming could have curtailed. The imbalance in the equities is 

breathtaking.  

Since Montana water users have never imposed priority regulation by court appointed 

commissioners on the Powder River, Montana has no official data on that river over the years 

that could be used to recreate the past diversions on that river. Kerbel Dep. at 32:1-17; 125:24-

128:3.  The Tongue River has been regulated by commissioners, but only in a few years in the 

2000s. Id. at 32:1-11.  Surely, even those irrigators that are alive will not remember what they 

did on a specific date, just as Montana’s officials cannot remember the dates when they allege 

they made complaints to Wyoming. Perhaps Montana and Wyoming could agree to a surrogate 

for a call going forward, although this is unlikely given the simplicity of the call requirement. 

But to have a court impose one retroactively into the doctrine of appropriation or into this 

compact is tantamount to rewriting the Compact. Wyoming is entitled to judgment as a matter of 

law with respect to this exception.  

E. Neither the law of equity nor the undisputed facts would support an exception to the 
actual notice requirement based on Wyoming preventing the adoption of a rule or 
process for V(A) enforcement without a call or notice 

 
 In a single sentence comprising footnote 10 of his Memorandum Opinion, the Special 

Master mentioned the following idea: “Similarly, the notice requirement might not apply if there 

were evidence that Wyoming prevented the adoption of a rule or process for enforcing 

Montana’s rights under Article V(A) without the need for a call or notice.” Mem. Op. at 9 n.10 
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(emphasis added). As Wyoming pointed out in its opening brief on this renewed motion, 

Montana and Wyoming presented evidence on many issues surrounding the Compact between 

1980 and 2004, which proved “what Montana did not communicate to Wyoming about the 

division of water.” Wyo. Br. at 4-6. With respect to Article V, the states discussed possible 

protocols to allow them to allocate water under the percentages of Article V(B). Id. at 5-6. 

Wyoming included with its brief the key document to support this point, the 1983 Ashenberg 

report. Exh. D to Wyo. Br. at 1. Wyoming also explained that on those rare occasions when 

Montana’s Commissioner Gary Fritz mentioned V(A) issues, he promised Wyoming that 

Montana would give actual notice of shortage. Id. at 12 quoting Mr. Fritz’s statements in annual 

reports. 

Similarly, in its discussion of its depositions of Montana personnel, Wyoming recounted 

the specific testimony of what those witnesses communicated to Wyoming about pre-1950 rights 

in Montana. As can be seen by this testimony, these witnesses struggled mightily to assert that 

they made sufficient complaints to constitute calls. None of them ever said that Montana had 

proposed a rule or process to Wyoming as a substitute for actual notice. 

This is not to say that commissioners from the states did not discuss other rules or 

processes. As Wyoming mentioned in its opening brief, before 2004, the commissioners 

discussed and adopted rules for the creation of water rights on interstate ditches, and rules for 

resolution of disputes over administration of the Compact. Wyo. Br. at 4, 22 and sources cited 

therein. This entire historical discussion in Wyoming’s brief should have dispelled the notion 

that there was any evidence that would create a need for further analysis of the idea the Special 

Master tentatively floated in footnote 10 of his memorandum opinion. 
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Nothing Montana has presented in its responsive brief creates a live issue involving 

footnote 10. Montana has offered the same Ashenberg report that Wyoming offered as Exhibit D. 

Exh. S to Mont. Br. Mr. Ashenberg stated at the outset of his report that “the real purpose of the 

Compact is to divide excess spring flow,” and the Compact “recognizes all water rights existing 

as of January 1, 1950.” Exh. D. to Wyo. Br. at 1. He went on: “Because agricultural and 

industrial development since 1950 has been minimal, the need to regulate post-1950 

appropriations in Wyoming for the purpose of satisfying pre-1950 appropriations in Montana 

would also be minimal.” Then, over many pages, Mr. Ashenberg presented his model to measure 

and allocate post-1950 rights by percentage, largely based on forecasts of flows rather than 

actual measurements. Mr. Ashenberg noted that his management plan “stresses the importance of 

measuring and keeping accurate records of water use. Without this data the Yellowstone River 

Compact cannot be administered.” Id. at 5. 

Montana has attached the response of Wyoming’s Lou Allen to its brief as Exhibit T. In 

that document, which he sent to Mr. Ashenberg on June 30, 1983, with a friendly cover letter, 

Mr. Allen offered a different, simpler model by which the states could administer V(B) based on 

actual measurements rather than forecasting. Exh. T to Mont. Br. at 1. Like Mr. Ashenberg, Mr. 

Allen downplayed concerns about pre-1950 rights, stating that diversions for those rights would 

not need to be monitored for compact purposes, although they would need to be monitored by 

each state for compliance with their own laws. Id. at 4 (pg. MT-14223). There is nothing in these 

documents in which Ashenberg or Allen mentioned rules or processes for enforcing V(A) rights 

without notice from Montana, which is not surprising, since they expressly stated no concerns 

about V(A) deliveries. Consistent with Mr. Ashenberg’s 1983 report, Mr. Fritz essentially told 

Wyoming at both the 1988 and 1989 annual meetings that pre-1950 diversions were not worth 
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analyzing, which explains why he proposed no rules or processes involving V(A). See Wyo. Br. 

at 12. 

In summary, Montana has not presented evidence to rebut Wyoming’s substantial 

evidence that Montana never proposed rules or processes to relieve Montana of its duty under the 

appropriation doctrine to give actual notice seeking to satisfy its rights under Article V(A). 

Additionally, there are serious legal problems that would have to be overcome even if evidence 

existed to support the concept embodied by footnote 10 of the Memorandum Opinion. 

 To paraphrase the legal concept in the footnote: If Montana proposed a rule or process by 

which the normal call requirement of the doctrine of appropriation could be avoided, and 

Wyoming declined to accept such change, but instead insisted that the normal requirement be 

applied, then Montana would get its way and the call requirement would disappear. In other 

words, this exception would allow Montana to unilaterally discard a recognized feature of the 

doctrine of appropriation at its sole option, even though the Compact itself states that pre-1950 

rights shall continue to be enjoyed “in accordance with the laws governing the acquisition and 

use of water under the doctrine of appropriation.” 

If the doctrine of appropriation requires a downstream senior appropriator to make a 

demand for his water, and “[t]he absence of such a demand [is] decisive” for the downstream 

senior’s ability to later claim damages, then how could the downstream senior also have a 

continuing option to eliminate the requirement simply by proposing an alternative?5 This would 

swallow the rule by giving the downstream senior the sole control over whether the rule is 

applied or not. Moreover, it would swallow the rule to no good purpose. 

First, as explained above, the call requirement is well-established and easily complied 

with, so there is no need to for the courts to search for a less burdensome option. Second, if a 
                                                           
5 See Mem. Op. at 4 quoting Worley v. U.S. Borax & Chem. Corp., 428 P.2d 651, 654-655 (N.M. 1967). 
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senior wanted to eliminate his call obligation through this exception, he could simply propose an 

expensive or clumsy surrogate as a poison pill that the upstream junior would reject, thereby 

allowing the senior to exercise his option to escape the ordinary rule. The exception would thus 

impose a penalty on a party that simply elected to retain his right to insist on notification, a right 

given to him by the law.  

If the answer to this analysis is that this possible exception would not generally apply to 

the law of appropriation, but only specially to this Compact, that answer founders as well. The 

drafters did not say that the doctrine of appropriation applies to Article V(A) only to the extent 

that the Supreme Court does not later adopt a special exception in the event that it finds that 

Wyoming did not play nice because it refused to waive its legal rights at Montana’s request. 

Rather, the drafters ended Article V(A) with a period following the phrase “doctrine of 

appropriation,” because they expected that doctrine to be applied. That doctrine does not give 

senior appropriators the option to unilaterally dissolve their obligation to make a call for 

curtailment.  

Another legal issue raised by the footnote concept arises from an earlier footnote in the 

Memorandum Opinion, footnote 5. Montana’s commissioner Gary Fritz promised that if 

Montana thought its pre-1950 rights were being shorted, Montana would give actual notice to 

Wyoming. 1982 Ann.-Rep. at IV; 1983 Ann. Rep. at IV. Based on this promise, the Special 

Master stated in footnote 5: “As Wyoming notes, it would seem particularly unfair for 

Montana to agree in the early 1980s that it would provide notice to Wyoming if it was receiving 

inadequate water to meet its pre-1950 water uses and then to argue that such notice was 

unnecessary in order to pursue damages or other relief.” (emphasis added)). Not only did 
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Wyoming have the right to obtain actual notice because the Compact incorporated the doctrine of 

appropriation, it had a reinforcing promise from Mr. Fritz upon which to rely. 

In summary, even if there was any factual support for the idea floated in footnote 10, 

there would be no basis for its application in this case. 

CONCLUSION 

 In his first interim report, the Special Master concluded that the drafters intended the 

"doctrine of appropriation" language in Article V(A) to create a prior appropriation scheme that 

functioned between pre-1950 rights in Montana and post-1950 rights in Wyoming without regard 

to the state line. He rejected Wyoming's argument that the engineering committee and compact 

commission eschewed any prior appropriation scheme because of the difficulty of aligning the 

different systems in each state. In rejecting this argument, the Special Master noted that the 

drafters could have intended the "typical process for protecting senior appropriative rights under 

the prior appropriation doctrine" to apply under Article V(A). First Interim Rep. of Special  

Master at 29. 

Now, Montana argues against one of the basic tenets of prior appropriation, the 

requirement that the senior make a call if he desires more water. Its assertion that this 

requirement is riddled with exceptions would turn the call requirement on its head and shift the 

burden onto junior appropriators to embark on unilateral model building and surveillance. 

Moreover, Montana suggests retroactively that Wyoming, the equivalent of the junior 

appropriator, should have engaged in these gymnastics even though Montana failed to request 

them; even after affirmatively promising that it would shoulder its straightforward duty to make 

a call on particular dates when future shortages occurred. These exceptions cannot be a feature of 

the doctrine of appropriation, so Montana's reliance upon them should fail as a matter of law. 
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