No. 137, Original
+

In The
Supreme Court Of The United States
+

STATE OF MONTANA,

Plaintif¥,
v.

STATE OF WYOMING
and
STATE OF NORTH DAKOTA

Defendants.
+

Before the Honorable Barton H. Thompson, Jr.
Special Master
+

Montana’s Response to Wyoming’s Request for Clarification

- December 19, 2012

STEVE BULLOCK
Attorney General of Montana

JENNIFER ANDERS

Assistant Attorneys General
ANNE YATES

Special Assistant Attorney General
215 North Sanders

Helena, Montana 59620-1401

JOHN B. DRAPER*
JEFFREY J. WECHSLER .
-Special Assistant Attorneys General
LARAKATZ
- MONTGOMERY & ANDREWS, P.A. -
Post Office Box 2307
Santa Fe, New Mexico 87504-2307
(505) 982-3873 |
Jjdraper@montand.com
*Counsel of Record



- The State of Montana hereby submits this Response to Wyoming’s Notice of Objection.

and Request for Clarification (“Request”), filed on December 17, 2012
In its Request, Wyoming seeks a modification of the Supp_lemehtai Memqraﬁdum :
_Oﬁinio‘n that would. specify the dates when calls will be considered to have .been_made_.-by
Montana in the years 2000, 2001, 2002, and 2003. -Wyoming states that, based on priot ru}i_ngs
in this case and the testimony of Mr. Stults, the folléwing dates should be assumed to bg-the
_ _dates when calls were made: September 30, 2000, or the end of the irrigation season that _ye_ar,
: .whichever is later; September 31, 2001,! or the end of the irrigation season that year, whichever

: | _. is later; July 1, 2002; and July 1, 2003.

- Wyoming’s Request for Clarification is inappropriate for two reasons: (1) the iss;_ze' of
~ when notiﬁc_a_t_ion was made in a given yeér is not appropriate for summary jud_gment;-and'(.?)
- Wyoming has ‘misconstrued the evidence for purposes of setting. the .dates to be conside_fed.
- Wyoming’s request is therefore more appropriately addressed at trial, aﬁer.-all the evidence has

-been presented, including what dates constitute the “irrigation season.”
SUMMARY JUDGMENT STANDARD
' Beqause__Wyoming’s Request arises in the context of a summary jﬁdgm‘e'nt moti(_)'n',--ih_e

~- Rule 56 standard applies:

On summary judgment a court may not make credibility determinations, weigh the

evidence, or decide which inferences to draw from the facts; these are jobs for the =
- factfinder. Rather, the court has one task and one task only: to decide, based on the

- -evidence of record, whether there is any material dispute of fact that requires a trial.
-Summary judgment is not appropriate if the evidence is such that a reasonable jury could
return a verdict for the nonmoving party. [Courts] must look therefore at the evidence as

a jury might, construing the record in the light most favorable to the nonmovant and

~ avoiding the temptation to decide which party's version of the facts is more likely true. - |

 Payne v. Pauley, 337 ¥.3d 767, 770-71 (7® Cir. 2003) {quotations, citations omitted).

" Montana assumes that Wyoming meant September 30, 2001.
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DISCUSSION

: L The Establishment of Specific Dates on Whlch Notlﬁcatlon ‘Was Given Is Not
_Appropriate on Summary Judgment

Wyoming’s Request presumably refers to the following language in the Suppiementa_}
Memorandum Opinion issued September 28, 2012:

If an official cannot recall when he provided notice in a given year, the
assumpﬁon will be that the notice was given at the end of the year, effectively
_precluding Montana from seeking damages for that year. If an official recalls
only that the notice was provided at some point during a broad period (e.g., during
a two-month stretch of time), the assumption will be that the notice was given at
~the end of that period. Any other assumptions would prejudice Wyoming in its
- defense in the liability phase of this case. Supp. Mem. Op. at 34. -

“Montana-understands this language to refer to an assumption that _wouid'be applied at tfiél. -
“While Montana disagrees that this assumption should apply _' at trial, it is most cer:ta_iz._lly. &
inappropriate on summary judgment, as it requires an inference that an act occurred at the _e_nd of
| a period instead of the beginning. In this case, such an inference stands in direct contradiction to
| the basic standard set by Rule 56, which requires all inferences to be resolved in favor of the
non-movant on summary judgment. |

Furthermore, the determination of when notification _waé- given in the years at : issue

| requires additional evidence that is not before the Special Master on summary judgment. For -

instance, Wyoming requests that September 30th be the date set for the year 2000, based onthe . |

testimiony that notification was given during the “irrigation scason” in that year. Wyoming thus
- assumes that the testimony refers to the end of the irrigation season, which _it'suggests-(without' |
~evidence) is September 30, 2000. But Wyoming requests this inference in its favor,.without.aﬁy '

indication or explanation in the testimony as to what the witnesses intended “irrigation season”



o mean. Further evidence, which must be produced at trial, is therefore necessary to esta_biish -
~ -what the witness meant by “irrigation season.” For the _.purposes.of s_urinnary judg1n¢ﬁt,. the
: Spe_cial_Master must cpnétrue this term in the light most favorable to Montana. -

1In sum,'the. establishment of specific dates that notification was given by Montana that its -

pre-1950 rights were not being satisfied is not properly resolved on summary judgment and is an

. issue that should be left for trial.

L Wym_ni_n.g Misconstrues the Testimony Rgga_rding When Notiﬁ_éziﬁon .W_as Given )

| Even if application of the assumption outlined in the Supplemental Memorandum .
- Opinion were proper on summary judgment — which Montana strongly disputes — thé -_&ates
' s_ugg‘es_ted by Wyoming for the years 2000, 2001, 2002, and 2003 are based on a misapplication

of th_e summary judgment standard to the testimony submitted by Montana, and a misrcad_in_g. of |

~ that testimony. |

~As an initial n;zatter, Montana notes that tﬁe_dates put forth by Wyoming are base_d .s'olel'y
~on the declaration of Jack Stults, and do not take into account the Second Declaration of Rich

Moy or the deposition testimony of Mr. Stults, Mr. Moy, or Keith Kerbel. - Regardless, even

_ .consider_in_g_ only the declarations submitted. as part of Montana’s  Supplemental Evide#ce

?ursuant to the Memorandum Opinion of the Special Master on ’_Wyom_ing’s_.Renewed Motion

- for Summary Judgment, the latest dates that notification could be said to have been given m tﬁe

- years at issue would not be those suggested by Wyoming.' |

fn hxs d@c_:l_ara_tion, Mr. Stults generally recalled com'm_unicatibns with Wyommg

- regardinig water shortages in Montana in 2000, 2001, 2002, and 2003. - Stults Declaration; bl 7,

11,15, 18,21, He testified that these communications took place during the “irrigation sé_:ason,” o

“and more specifically, during “the spring and summer” of those yeats, when Montana was



- experiencing drought. /d., 9 18. With respect to 2002 and 2003, Mr. Stults testified that he
- personially g_oti_ﬁed Wyoming officials of water shortages in the Tongue and Powder River
~ Basins in Montana in “May and June.” Id.,  20.
Likewisé, Mr. Moy stated that during the irrigation season m M_ay 6r June of 2000, :2601;

2002, and 2003 he informed Wyoming that Montana was water short and that the two States |
~“needed to admlmster the Compact.” Moy Second Declaratlon 11 27; see also id. at 7 28-30, 36; -
: _Moy T}:urd Declaration § 22. Mr. Moy also specifically testified that he personaﬁy mforrned

~ Wyoming that Montana was unable to fill the Tongue River Reservoir in May or June of 2001

- and 2002.- Moy Second Declaration 19 35-36.% |
| On the _sole basis of the Stults Declaration, Wyoming: proposes that the -follow.ing._
~limitations should apply: |

- a. " In the year 2000, any calls should be consxdered to have been made on September 30,
~ 2000, or the end of the irrigation season that year, whichever is later;
“b. In: the year 2001, any calls should be con51dered to have been made on September 30,
2001, or the end of the irrigation season that year, whichever is later;
c. Inthe year 2002, any calls should be considered to have been made on July 1, 2002
d. Inthe year 2003, any calls should be considered to have been made on July 1, 2003,

: Wyonﬁng_ thus proposes that “spring and summer” be construed to mean the__ end of September,’ :
and “May and June” be construed to mean the end of June. This is a fundamental misreading-of

. the testimony.

‘M. Stults” testimony was inclusive of both “spring and summer” in 2000 and 2001, and '
- “May and June” in 2002 and 2003. Wyoming’s proposed dates requite Mr. Stults’ testimony to
be ébnstrued.'in the disjunctive, i.e., “spring or summer” and “May or June,” as if he were uﬁsu;‘e

~when the conversations took place. In fact, Mr. Stults was explicit that these conversations took

N % This Response does not attempt to collect all of the relevant evidence on 2000, 2001, 2002 or 2003, mc]udmg the
evidence from the depomtlons See, e.g., Kerbel Deposition at 142:11 ~ 143:5, 144:24 - 146:5, 272:9 = 274:15
(testifying to calls made in the 2000s).




- place in both May and June of 2002 and 2003, and in the spring and summer of 2000, 2001,
2002, and 2003. Applying the Special Master’s previous ruling, which would assume that the . .
- notiﬁcations.were given at the end of the general periods Mr. Stults testified to, and resolving

- inferences in favor of Montana, which would look to the earlier of these periods (ie., spring

- instead of summer, May instead of June), the latest the notifications could be considered to have

_Been made would be as follows:

- a. For the year 2000: June 20, 2600 (takmg June 21st as the first day of summer, June 20th .
g as the last day of spring);

b. Forthe year 2001: June 20, 2001;

¢. For the year 2002: May 31, 2002;

-d. For the year 2003: May 31, 2003.

The above analysis ultimately demonstrates that the evidence before the Special Master is

. simply too incomplete to establish specific dates when notification was given, and highlights'_the -

- need for such issues to await resolution following the presentation of evidence at trial.



CONCLUSION
 Wyoming’s request that the Special Master ‘establish, in the context of summary
- judgment, specific dates when Montana will be considered to have notified .Wyoming that its

pre-1 950_rights were not being satisfied should be rejected.
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