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On October 8, 2012, Wyoming proposed to the Special Master a limit of fifty-four hours
for each party to “use as it sees fit.” Montana objects to this proposal for the following reasons.

1. Montana’s estimate for its case-in-chief is seven to ten days for the presentation
of direct testimony (excluding cross-examination and re-direct) as set forth in its Final Pre-Trial
Memorandum, filed on September 23, 2013. Seven to ten days with six hours of testimony each
day is forty-two to sixty hours for the presentation of direct testimony in the case-in-chief. Fifty-
four hours, including cross-examination, redirect examination and rebuttal, is not sufficient.

2. The Supreme Court, in original actions, “has always been liberal in allowing full
development of the facts.” United States v. State of Texas, 339 U.S. 707, 715 (1950); Kansas v.
Colorado, 185 U.S. 125, 147 (1902) (Court will not proceed until all the facts are before it).
Fifty-four hours total, including cross-examination and redirect, will not result in full
development of the facts. Montana’s current list of witnesses, which it has shared with
Wyoming, includes thirty-five witnesses. Its estimate of seven to ten days for direct testimony
for its case-in-chief was a fair estimate of the time necessary to present its case.

3. Wyoming has previously rejected other suggestions that would have streamlined
the proceedings, including the use of pre-filed testimony and resolving objections to exhibits
prior to trial.

4, Wyoming did not raise this issue in June when the State’s submitted their
stipulated form of Case Management Order No. 11. The fifty-four hour suggestion, made little
more than one week before trial is scheduled to begin, is too late. It is unfair to Montana to

impose such a stringent limitation at this point in the final preparation for trial.



5. Limitations on presentation of evidence at trial of this nature are highly unusual

and in this circumstance would be extraordinary. Wyoming cannot demonstrate any reason for

the Special Master to take this extraordinary action.

Respectfully submitted,

TIMOTHY C. FOX
Attorney General of Montana

CORY J. SWANSON

Deputy Attorney General
JEREMIAH D. WEINER

Assistant Attorney General

ANNE YATES

BRIAN BRAMBLETT

KEVIN PETERSON

Special Assistant Attorneys General
215 North Sanders

Helena, Montana 59620-1401

JOHN B. DRAPEE* 5 |

JEFFREY J. WECHSLER

Special Assistant Attorneys General
MONTGOMERY & ANDREWS, P.A.
Post Office Box 2307

Santa Fe, New Mexico 87504-2307
(505) 982-3873

*Counsel of Record



No. 137, Original
+

In The
Supreme Court Of The United States
\d

STATE OF MONTANA,

Plaintiff,
V.

STATE OF WYOMING
and
STATE OF NORTH DAKOTA

Defendants.
+

Before the Honorable Barton H. Thompson, Jr.
Special Master
+

CERTIFICATE OF SERVICE

I certify that a copy of Montana’s Objection to Time Limit Proposal by State of
Wyoming was served electronically, and by U.S. Mail on October 9, 2013, to the following:

Peter K. Michael James Joseph Dragna

Attorney General Bingham, McCutchen LLP

Jay Jerde 355 South Grand Avenue Suite 4400
Christopher M. Brown Los Angeles, CA 90071

Matthias Sayer jim.dragna@bingham.com
Andrew Kuhlmann

James C. Kaste Michael Wigmore

‘The State of Wyoming Bingham McCutchen LLP

123 Capitol Building 2020 K Street NW

Cheyenne, WY 82002 Washington, DC 20006-1806
peter.michael@wyo.gov michael. wigmore@bingham.com
jierde@wyo.gov

chris.brown{@wyo.gov

matthias.sayer.wyo.gov

andrew.kuhimann 0.gov

james.kaste 0,90V



Jeanne S. Whiteing
Atftorney at Law
1628 5" Street

Boulder, CO 80302

iwhiteing@whiteinglaw.com

Solicitor General of the United States

U. S. Department of Justice

950 Pennsylvania Avenue, N.W., Room 5614
Washington, D.C. 20530-0001

© SupremeCtBriefs@usdoj.gov

Barton H. Thompson, Jr., Special Master

Susan Carter, Assistant

Jerry Yang and Akiko Yamazaki
Environment & Energy Building, MC-4205

473 Via Ortega

Stanford, CA 94305-4205

{Original and 3 copies)

susan.carter(@stanford.edu

Jennifer L. Verleger

Assistant Attorney General

North Dakota Attorney General’s
Office

500 North 9th Street

Bismarck, ND 58501-4509
jverleger@nd.gov

James DuBois

United States Department of Justice
Environmental and Natural Resources
Division of Natural Resources Section
999 18™ St. #370 South Terrace
Denver, CO 80202
james.dubois@usdoj.gov

I further certify that all parties required to be served have been served.

John B. Draper



