
No. 137, Original
a

In The
Supreme Cout Of The United States

a

STATE OF MONTANA,

Plaintiff,
v.

STATE OF WYOMING

and

STATE OF NORTH DAKOTA

Defendants.

Before the Honorable Barton H. Thompson, Jr.
Special Master

0

NOTICE OF'ISSUANCE OF'SUBPOENAS TO APPEAR
AND TESTIF'Y IN A CIVIL ACTION

Notice is hereby given that the State of Montana has issued Subpoenas to Appear

and Testify In a Civil Action to:

Tana Alkney
1 141 Decker Road
Sherida¡, WY 82801

Greg Benzel
Padlock Ranch
8420 US Highway 14
Ranchester, WY 82839

John Engels
6328 Big Hom Ave
Sheridan, V/Y 82801



TomKoltiska
163 Lower Prairie Dog Road
Sheridan, WY 82801

Michael Whitaker
26095 Old Highway 878
Kaycee, WY 82639

The time and place for compliance are set forth in the Subpoenas, true copies of

which are attached hereto.

Dated this 10ú day ofOctober,2013.

THE STATE OF MONTANA

JOHN B. DRAPER*
JEFFREY J. WECHSLER
Special Assistant Attomeys General
MONTGOMERY & ANDREWS, P.A.
Post Office Box 2307
Santa Fe, New Mexico 87504-2307
(s0s) 982-3873
*Counsel of Record



No. 137, Original
a

In The
Supreme Court Of The United States

a

STATE OF MONTANA,

Plaintiff,
V.

STATE OF WYOMING

and

STATE OF NORTH DAKOTA

Defendants

Before the Honorable Barton H. Thompson, Jr.
Special Master

a

CERTIFICATE OF' SERVICE

I certif, that a copy of Notice of Issuance of Subpoena to Appear and TestiÍ! in

a Civil Action was served by electronic mail and by placing the same in the U.S. mail on

October 10, 2013, on the following:

Peter K. Michael
Attomey General
Jay Jerde
David Willms
Andrew Kuhlma¡n
James C. Kaste
Christopher M. Brown
The State of Wyoming

James Joseph Dragna
Bingham, McCutchen LLP
355 South G¡and Avenue Suite 4400
Los Angeles, CA 90071
iim.dragna@eineham.com

Michael Wigmore
Bingham McCutchen LLP

Senior Assistant Attomey General 2020 K Street NW
123 Capitol Building
Cheyenne, WY 82002

Washington, DC 20006-1 806



omicha@wyo.sov
ijerde@wvo.eov
dwillm@.wyo.gov
andrew.kuhlma¡n@wyo. gov
'iames.kaste@rrvyo. gov
chris.brown@wvo.eov

Jeanne S. Whiteing Jennifer L. Verleger
Attomey at Law Assistant Attomey General
1628 5Ih Street Norlh Dakota Attomey General's Office
Boulder, CO 80302 500 North 9th Street
iwhiteing@whiteinelaw.com Bismarck, ND 58501-4509

iverleeer@nd. eov

Solicitor General James DuElois
United States Department of Justice United States Department of Justice
950 Pennsylvania Avenue, N.W. Environmental and Natural Resources
Washington, D.C. 20530 Division of Natural Resources Section

999 18th St. #370 South Terrace
Denver, CO 80202
i ames.dubois@usdoi.eov

Barton H. Thompson, Jr., Special Master
Susan Carter, Assistant
Jerry Yang and Akiko Yamazaki

Environment & Energy Building, MC-4205
473 Yia Ortega
Stanford, C A 9 4305 -4205
(Original and 3 copies by Email and U.S. Maii)
susan. carter@stanford. edu

I further certify that all parties required to be served have been served.

H-ù*r.,
John B. Draper \l
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I

STATE OF MONTANA,
Ptaintiff,

v.

STATE OF WYOMING

and

STATE OF NORTH DAKOTA

Defendants.
a

Before the Honorable Barton H. Thompson, Jr.

Special Master
a

SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CTVIL ACTION

To: Tana Denise Ankney
1141 Decker Road
Sheridan, \ryY 82801

COMES NOW Plaintiff State of Montana' by and through its undersigned attomeys,

pu¡suant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9

a.m. on November I,2013, at the James F. Battin Federal District courthouse located at 2601

2nd Avenue No¡th, Billings, MT 59101 to testiry at ¡'¡al in this civil action. When you arrive,

you must remain at the court until the Judge or a Court offtcer allows you to leave'

The provisions ofFed. R. civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to you¡ duty to respond to this subpoena and the

potential consequences ofnot doing so, a¡e attached.



Dated: October 10,2013

CLERKOF COURT

Signature of Clerk or Deputy Clerk

The name, address, and telephone number ofthe attomey representing The State of Monta¡a

who issues or requests this subpoena, is:

CORYJ. SWANSON
Deputy Attomey General
215 North Sande¡s
Helena, MT 59620-1401
406-444-2026



i¡êrterål Rirlê of civil proceilui.e ris (c), 1ú), and (e) (Effecttv e l2ntÌ;)
(c),Ptôfect¡rg s Pelson Subject to r St¡bpoens.
(l)Aroìd¡ng Aùdua.ßa¡d¿no¡ E peûse; Søncltorrr. Aparú ot

atlÖmey ¡esironsìblc for issuing and scrving a subpoena musr iake
reason8blc steps lo ¿void imposing ur¡due burdeo or expeDsc on a'i*son subjec to the $¡bpoena- Tho issuing court must;nforc.e this

. 
. dûty and imposc an app¡opíatc sonction - rvhich may includc lost' eatnirgs år¡d rcasoîablc altomey's lees - on a porg o¡ attomey
who fails to comply-

(2t Coñrn@¿ to PmdrEe Itîateúok oÌ peÌntlt Inspect¡on-
.(A) ÀWamhce Not nq!&sd- ,A pe$on commânded ¿o producc

. docúnisnfs, clccÞonlcally storcd ir¡forE¡Àtior\ o¡ ta¡giblc things, or
. to penDit the ir¡spect¡on of ptemlses, need Eot appeâ¡ ir¡ pe¡son at the

'' place d!¡¡oductioD or iDspestion ùnlcss also cornttrandcà m appcar
_ for o dEpositìorL hcå¡ing, or trial.

(B) Oblections- A,pclBon commmde{, to p¡oduce dôcumcnts or
taDgible thir¡gs or to pçrmit i¡spçc,tion may scrve on the pa¡ty or
¡ttorncy dcsignated in thc sùbpoena a ly¡¡Íen objootio[ þ
iûspe¿tirg, copying testing or sa¡npliÂg any o¡ all ofthe matcrials or
to iosprcti¡tg.tho prer4isea - or to pioäucing etectronicâlly storcd
i¡formatiôn ì¡i the form or forms rcqucstcd, ihc objectioo mut be

. sorvcd beforE theÊa¡lier ofthe timc spccified for compliance or l4
. dayiaâerthe subpoena is served.IfÊn objcction is made, rhe

. follos,hg rules apply:
. (i) 

^t 
àny timc, on nollce þ the cofnr'tondd person, rhe scrv¡ng

..pa¡ry m8y move the fusui¡g cor¡rr for a¡ otder co¡Dpell¡Dg ffoduction
. oi in¡pect¡oo.
. (ii) These acts may be r€quircd only as directed tn lhe odc¡, End
'the order ñ¡Lsl Þlotect A peßoÎ who is ncither a psny nor û prfy's

. officer from significant ÊxpcnsÈ resulring from compl¡a¡lc€.
(3, gt oshln9 ot Mo.lìnìng o Sublneão.

' (A) t4he:itReql¿ried- On tiñcly motiorL úe issùin8 cout musr
. . quash or mod¡t s sùbpoena lhat
_ (ì) fâils to a¡low e rcasonable time to comp¡y;

(¡i) rc{ùirei I person who is ncither ¡ party Dor a party's offìcer
' to t¡avel ¡noft thar¡ I 00 milca from where thal pa(son le3ides, is

emtloyd, or rcgülády trûrsåcts buslncas in pcrson - except that,
subjec ó Rúle 4J(cX3XBXjii), the person may be oo$måJtded to

.a{.end a tdal by troveling from ¡Dy such place witbin úe sltte whsrc
rhe trialis.htld:

(l¡Ð req¡k€s discto$¡re of privilegcd or other p¡otected mûtrer, if
rio exception o¡ wâlver aÞplies; or

(iv) si¡bjects apclson to-ùnduc burdcn.

.(ß) Whei Pe.nítÍèd. To p¡ofect a pøson subjec! to o¡ afectcd by
- .a sùbpoen4 thc is$ing coùrt may, on rnolion, quash or modifi the
. subpo€na íf ¡t .cquires:

(l) disclosir¡g a trÀde secret o¡ other confidentiâ¡ r€seå¡cb,
derelg pme[L o¡ cofnmercial inforngtion;

. 
(i¡) didclosing a¡ ünretained cxpert's opinion or info¡matìon that

. does not d€scribc spccific occùrrerces in dispute ånd ¡csu¡Lr from
the expefl's study lhat rrts hot requestgd by a partyi or

(¡ll) a püson who is deither a party ¡o¡ a pañy's otficer to ilcur
Sùbstâ¡tial cxpeÌse ¡o bÈvel morç thBn I 00 miles to aftmd t¡ial.. (C) þecifflûg Cond¡líons as dn Ahematît'a h lhec¡¡cumr!ônc€s
dcscribcd iD Rule 45(cX3)(B), the court may, irst€ad of quashing or

. _ûodffying 
a s1¡bpo€¡r, order appea¡ånc¡ o¡ plodilction ùnder

spccificd co¡diric'¡s ifthe scrv¡¡lg paû.ty:
(i) shoçs s suh'¡tantial nced for lfie testiñony or mat4dal thåt

cårnot bc olhènvisÊ m.t *,íthouf Èndue hadslip; r¡d
1¡i) sß1¡rÞs that lhc subpoenaed porson will bc reasonably' c¡iripcns¿tcd.

(d) Dut¡* in Responding to a SubpoeDs.
(l) Prcda;¡¡rg DocttrÍcttts or Electton¡cslly Store.I Ikjo¡maÍìon

Thesc proecdures apply to prodùcing docûments or electronìcally
storgd i¡formation:

(A) Dac,¡¿crß- A person ¡esponding þ a subpoe¡a to prodùce
doq.¡ncnts musl produce them ss they ate keÞt in the ordinâry cou¡se
of bus¡nêss or musl orga¡iz-e and lÂbel úem to coÍespoDd þ the
calegories in the dcmand.

(B) Forn îor Ptodxcíttg Electronicalbt Stored Inlontutiot¡ Nor
Qreci/ed. If a subpoena does ¡ot specify a fôm for Þ¡odr¡cing
rlectronicåll)¡ stored infomãrion, the person rsspondiÁg mùsl produçe
il in a fo¡m orlo¡ms in vhiçh it is ordinarily m¿intained or in a
¡easonably rNable form o¡ forms.

(C) îlectrontco t StoÆd I¡tforfuølion Prc¿uc¿d ln Only One Fom.
The peason ¡espondir¡g nccd not produce the same electmnically s1ored
¡nformation ìn morô thaû one form.

(D) Inoccessible Electrcnical| Stored InÍonúttorÀ Thê pcrson
¡cspondjnB D€ed Eot provide discovery of e¡ectsonical¡y stored
informatio¡ f¡om sources lhat ¡he perso¡ idenrifics as not rcasonâbly
acccssible bEcausc ofundùc bùrdm ol çost, OD motion to coftpel
discovery or fof a p¡ole.tiye o¡der, the pÊlson r€spondi¡rg must show
tbat the jnformation is not rcasonably accessible because of unduc
burden or cost.Ifthst showing is r¡ade, the court may toÍcthelcss
ordcr discovory from such sources ifthÊ .cquesting part, shows good
{Áuse, ¿oDs¡dcring úe limitatio¡s ofRùte 26(bX2Xc). The coun n¿y
spcaify conditìons fol lhc discovery.

(2) Clalñlng Prlvtl¿Be or P¡otect¡orr'
(A\ lnÍomßtton Withherd A pcrson e¡ithholding slrbloenaed

inlomation under a claù¡r thÀt it is privileged or subjoct to prctectiofl
sLs tdúl-p¡eparation matßriÀl musti

(i) exFessly make the claimj aEd
(ii) desqibe the naturc ofthe witbhe¡d docu¡nents, commu¡¡icatior¡s,

or t3ngiblê tlings ¡r¡ a manne{ that, rrithout ævê¿ling infoÍnâtion
ítsclfpriyilcged or protccted, will cnablc thc partics to âiscss thê
çl¡iú.
(Bl InIomaûon Prcduced. lfinformation produccd in respons€ to a

subpoeriô is subjecl to a c¡aim ofprivilege or of prcæctiob as kiåì-
prepalslion mÂterial, lhe peßon haking tlìc clåim may noti{y â¡¡y
pa¡ty thtf reca¡yed the ¡ûfo¡û¡alioÐ oflhc claim a¡d the bas¡s for it.
Áller being notjlied, a pany must promptly retùm, sequeste¡¡ o¡
desl¡oy rhê specified infomation and sny copies it hat mùst not use
or disclosc ibc infofmstion until the cldm is rcsolvcd: mr|3t takc
¡e¡so¡able steps 1o ¡efieve ü¡e informafion iflhe pr¡tj, disclosed ¡t
beforc heinÊ notífied; ând may pmmp y present thc informstjon !o tbe
coùn ùnder seal fol a determinalion òf ihi ctaim. The persón who
produced the infoí¡ation mùsf preserve t¡e information until the claim
is æsolvcd.

(e) Contempt Thê issuing court may hold in cortempt a person vho,
hÀving bêe¡ served, fh¡ls q,ithour adcqudtc crcusr io obcy lhe
subpoe¡a- A nonp¿¡ty's ftrilurÉ to obsy mwt bs oxouscd if úe
subpocfla puryolts to ¡sq¡¡irs the ßonparty to attc4d or produce at s
placc oùtsidc thc lirûits ofRùlc 45(cX3XAXiÐ.
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STATE OF MONTANA,
Plaintiff,

v.

STATE OF WYOMING
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STATE OF NORTH DAKOTA

Defendants,
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a

SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION

To: Gregory D. Benzel
Padlock Ranch
8420 US llighwaY 14

Ranchester, WY 82839

COMESNOWPlaintiffstateofMontana,byandthroughitsundersignedattomeys,

pu¡suant to Rule 45, Federal Rules of Civil Procedure, herewíth commands you to appear at 9

a.m. onNovember 1,2013, at the James F. Battin Federal District Courthouse located at 2601

2nd Avenue No¡th, Billings, MT 59101 to tesdry at hial in this civil action. When you arrive,

you must remain at the court until the Judge or a Court offrcer allows you to leave'

The provisions ofFed. R. civ. P. 45(c), relating to youf pfotection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to you¡ duty to respond to this subpoena and the

potential consequences ofnot doing so, are attached.



Dated: Octobe¡ 10,2013

CLERK OF COURT

Signatue of Clerk or Deputy Clerk

,.4 --- /
oR u1H__

Attomey's6lgnature

The name, address, and telephone number ofthe attomey r€p¡esenting The State of Montana

who issues or requests this subpoena, is:

CORYJ, SWANSON
Deputy Attomey General
215 North Sanders
Helena, MT 59620-1401
406-444-2026



^O 
88 ß.".06Ær S"bp

Federåt Rù¡e of C¡vit procedüre 45 (c), (d), snd (e) (bÍTecrtve t2lU07)
(c).Protectlng ¡ Per¡o¡ Subj.ctto a Subpoênâ.
. (t) Aeoìdìig tiùæ.Bttùlen ot Expe\se; Sancttotts, A pany o¡
attomey resþonsiblo for issring and scrving a sùbpoena r¡ust take

. reasoÍablc slcps lo ûvoid irnposíng undue burdm or expe¡rse on a
'ießon subjecl to úe subpoçna- Tho issui¡g court must €nforce this

' duty snd imposc an app¡oDriotc sûnction - which may inçlùde lost
' eâinings alrd rcasonablc attomcy's fees - on a po¡ty o¡ attorncy
rÌho fails to cornply,

(2\ Cotntnß¡r¿ to Ptudt¿ce Itîote ûk or Pemil Inspectiorr.
.<A) Appearunce Not Req!¡:re¿ A person commânded lo producc

. docúmcr¡ts, clcctsohically storcd ¡¡formatior! or t¿ngiblc things, or
.to pe¡rb¡t the iDspectio[ ofprernises, need r¡ot appea¡ iD person at ihei place of produclioû o¡ inspcctíon ùnless also comma¡¡dêd to appca¡

. for a depositior! hearitrg, or (rial,
(B) ObJectíons. Apgrson comnanele{] to ptoduce docume¡¡ts or

targible things or to p€rm¡t ¡ospectlon may scrve or tÌ¡e pafiy or
altomçy design¿trd in lhe $rbpoena a w¡ittdn objcction ¡o
i¡speifing, copyin& t€sting o¡ saÍtpling any or ¡ll ofthe måicriats or
to irsprctirgthc prer4ises - or to pioducir8 elccfror¡ically storcd
infon¡atibn i¡i rie foná o¡ forms rcqu6tcd, Tbe objectioî musÎ be

. sa¡ved beforc the ea¡lier ofthc timc specifiÊd for compliû¡ce or 14
doys after the suþoona is servêd. Iføn objcÆtion ìs made, rhe

. folloei¡g rule! apply:
. (i) At âny dmq on notice to the commûrided persoû, the serving

. pâ¡Þ/ may lnove th€ issu¡ng coùrt for sn order çotnpell¡ng UoductioD
or in5pection.

. (ií) These âcts may be rcquircd only as dftected in rhE ordcr, EÍd
'tbe ordß¡ mùst protec{ a person *;ho is neithe¡ a part), ror a pafy's

.. omce¡ ffom significânt expcìsc resuhing from co¡nplianc€.
(31 grroshlng oì IttoíìfiìBE .t Subpoena.

: ...('t lqhàh&eqlt iéd- Ontiltlcly motiorL the ¡ssùi¡¡g cor¡ff ûrùst
. qu6sh or modiry ¿ subpoena lhôf

(ii fails to allov a ¡casorable t¡me loco¡nply;
(¡i) ¡cÉuirÊs a pgrson who is ¡cithcr I pariy ¡or a party's oñióe¡

' tói¡avel fi oÉ tha¡l 100 miles from whcre tlÞl pc¡son r$ides, is
' employd, or Égul¿rly tumsacts bùslness in pcr'on - Except rhal

subj¿cr tô Rüle 45(cX3XBXiii), the person m¡y be cornmåÍded 10
.atfend a tdal by tÎoveling from my such plaçe wìlhin the $ate whcrc. fhe úial is lieldì
' (i¡t feqüires disclosure ofprivileged oÌ oth€I protecied ùûlt€r, if

. db cxc€pÎìon or wâlver applies; or
- (iv) stbjects åpcrson to uùdue burdcn.

.(B) When Pe niued.'Io p¡ofect a pe¡son subjcat 1o or åfcctcl by
is g¡bpoena, the is$¡ing couÉ may, on motion, quash or modiry the

. . subposo¿ lfil rc4uires:
(l) disclosing a tsade secret o¡ other confident¡âl ¡€seårcb,

developDènt or commerclal infomat¡on;
. (i¡) didctosíng ar ünretained cxpert's ôp¡nion or infoû¡alion thaf

doe,s nol desùibe specific occùnercas in dispute snd rcsult3 from
. the expelt's sNdy that was ¡¡ot requcsted by â paty; or

(r¡¡) a pq$on ùho is ncitlE. a pany r¡o! I party's otftc€r Ío incùr.
Sùbsta¡tìal cxpe¡se to 1f¿vel morc tl¡an I 00 miles to aftcnd trial.

. - (q Spe¿iÍtìng Cøndití@zt as dn Ahenrq¡ive. IÃ lheckcuñslarces
dcsctibed iD Rùle 45(c)(3XÐ, rhe coun r¡¿y, instcad of qu¿shi¡g or

. modify¡o8 a $rbÞoerq order appeaf¿nce or production under
spccìficd condifioas iftl¡€ serv¡ng pùty:' (i) shoiis Ê subÉ1¡Dtial nc€d for tfie tefimony or ¡rsædãl th¡t

. cã¡trol bc ot¡érwis. rDct ttífåout u¡duç hardsh¡p; a¡¡d

{ii) snslrrcs that the subpoenaed pcrson will bc le¿.sonably
- c.óñpcnsât d.

(d) Duties in Respondlng to a SubpoeDo.
(l) Ptottuaihg DøcruiantJ ar Elecrronídrlly Stote¿ IkIonMtìoD

These proccdurcs appll to prodùcùrg docuñenb o¡ electronically
stored infonDation:

(A) Documents, A WrsoD responding Io a subpoeÃa to prodllcÞ
docurllerls mùst produce them as they are keû ir, the ordiDary cou¡se
of business o¡ musl orga¡ize and hbel them to corfespond to the
4legories in lhe dcmand,

(B) Fortn lor Prc&tcitlg Elechonicdlly Stored Inforñation Not
Þecijd¿¿ lf a subpogn¡. docs rot specify a folm for producing
el€clroDic¡lly storcd informario¡, the pelson responding mìrst produce
il in a form or forms in \ùhich it is ordinarity mainøined or in a
reasonabfy usablê forñ or foûrls.

(Cl Electronicolly Storcd lnformøtíon Prcdû¿ed í¿ Only One Fonî'.
The pe¡son ¡espo¡ilir¡g r¡æd not produce the sa¡ne electmnically tored
¡nfomat¡on in mo¡e tñar on€ form.

(Ð) hrdccessíble Electrcnically Store¿ InÍorrnotton T\è Þersot
rcspoDdjùg neêd not prroeì¿le discoyery ofelectsonical¡y sro¡ed
information f¡om òources lhât úe perso¡ identifics as not ¡cagonably
acccss¡ble bccausc of undue bùrdÊn o¡ cost, O¡1 molion to coftpel
discovery or for o prclective order, the person responding musÌ shoïv
Îbât the inform¡tion is no! reasonably ac¡Êss¡blc beqau.se ofundue
blrIden or cost, lfthat showing is msdc, ü¡e coürt may nonothplcss
ordcr discovúy from such sources ;fthc r€questing pany sbows good
caüse, aonsidering lho limitâtions ofRulc 26(b)(2XC). îhe cowt may
sperify conditions for lbc discovery-
(2, Cløhnb g P¡tvll¿gê ot Ptoî¿ctlorL
(A\ lnÍo¡ntatíoû Withherl A pcrson wifhholding subpoenaed

inîormation uidcr a claim that it is privileged ü subjeel to p¡otectiotr
Ès t¡iûl-p¡eÞaúlion matÈrial must:

(Ð exprEssly make the claünïâDd
(ii) dcscribe the natr.re ofthe witbheld documer¡ts, coÍûrl¡ticstior¡s,

or tangihle tlings ¡n a rnann€t that, rrithout rcveåling ¡nfonnâliDn
ißrlf privilcgcd or p¡otcctÊd, will cnablc fhc parti(s to asscss the
claitn.

<Bl lßforñatian Prcduc¿¿. lf information produccd in response fo a
sübpoe¡a is sùbject to a claim ofprivi¡eBc or of protcctioD as trial.
prcpûÌslion material, the pêrson ¡nâking tlìe c¡âim may notily any
party tl¡a1¡eceíved the iofoûratíon ofthe olaim and the basis fo¡ il.
After being nolified, a paßy musl proûptly .elùm, sequester¡ or
destroy lhe spccifrcd information ald åny cop¡es it haf mùst not use.

o¡ disclosc lhc info¡malior until fÌ¡e claim is nsolved; rBr¡sl tako
¡eeso¡able sreps 10 retieve Thc infoImatiorl ifthe prry disc]osed il
before being notífied; and ùay prômptty pres.erìt lhe i¡format¡on to lbc
coùrt ù'rder seal for a detcrmínalion ofthc alair¡. The lJÊ¡son Mro
p¡oduced the ¡ûfoflnåtion mùst preserve the jrifþ¡mation un1¡l the claim
is resolved.

(e) Contempa. Tfic issuiíg col¡rt rray hold in corìtenìpt a person u/ho,
hâving been served, fqils wiùout adcquâtc cxcuse to obey lhe
subpoera. A nonparty's fûilur fo obsy must bc oxcÈsed jftlìc
subpoøra purports to rcquírs the ßorlpafty 10 altc¡rd orp¡oduce al s
placc o¡¡tsids thc lirBits ofRùlc 45(cX3XAXíi).
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STATE OF MONTANA,
Plaintitr,

v.

STATEOFWYOMING

and

STATE OF NORTH DAKOTA

Defendants.

Before the Honorable Barton H. Thompson, Jr.

Special Master
0

SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION

To: John Engels
6328 Big Horn Ave
Sheridan, WY E2801

COMES NOW Plaintiff State of Montana, by and through its undersigned attomeys,

pu¡suant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9

a.m. on october 3I, 2013, at the James F. Battin Federal District cou¡thouse located at 2601 2nd

Avenue North, Billings, MT 59101 to testiry at trial in this civil action. When you arrive, you

must ¡emain at the court until the Judge or a Cou¡t officer allows you to leave'

The provisions ofFed. R. civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to your duty to respond to this subpoena and the

potential consequences ofnot doing so, are attached'



Dated: Octobe¡ 10, 2013

CLERK OF COURT ..fu
Signature of Clerk or DePutY Clerk

The name, address, and telephone number of the attomey representing The State of Montana

who issues or requests this subpoena, is:

CORYJ. SWANSON
Deputy Attomey General
215 North Sanders

Helena, MT 59620-1401
406-444-2026
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Fetiral nirl¿ of c¡vil Proòedure ri5 (c), (rt), snd (e) (Erecitve ø 02)
(c):Protect¡ng¡ PGrroÌ SubjEctto a SubpoÊnâ.

. . (tl Avoldlng Atult¿.ßu¡den ot EÐense; San /¿nr. A party or
altomey lesþonsiblc for issuing aod scrvinga subpoen¿must takc

. reason8blc slcps to ¿void itnposing unduc bu¡den or expeDje on a
'-ps¡6on sùbj€€t tro the subpoeno- Thc issuir¡g court ¡Eust enforce this
'. dr¡ty snd imposc an appropriatc sonction - $hich may ínclude lost
. ealnitrgs and ¡e4lonsblc attomey's fees - on a pÂ¡b/ or atto¡ncy' uho f¿ils to camply,

(2) Con nai.l lo Ptødtrce Mate als or peÌmìtlnspect¡otL

.(A), ppearahce Not Require¿|. A ne'{.on comma¡ded lo produce
.'docúrnèÍts, clccEooical¡y slorcd infofloÂtiorl o¡tâ¡giblc thi¡gs, ot

to pe¡¡it lhe ir¡sDcct¡on of pr€dses, leÊd no¡ appeo¡ i¡t porson at the
.- place of productioD or i[spcctionì¡nlc$ålso commandcd to âppear' 

. fo¡ a depos¡tìôrl hearing, or trial.
(B) Ob¡edfons- A peßon comrnsn¿þd to pÞduc€ docùn€oB or'' te¡¡gible things or to peFnìt itspect¡oD ri¿y sc¡ve ôn tbe party or

- dtomey design¿lÊd in the subpoer¡a s v¡itlen objestioû io
. iospeirtiÍg, copyin& tÊsting or sarnpling any or all ofthe måtcriais or

to íospcoting.the premisôS - or to piodùoirg elÈrtsonically sro¡.d' iDfomation ìri úe form o¡ fg¡ns rc$¡cstci. The objectiol rhust be
. scnc-d befo¡a the ea¡lier ofthc timc spccificd for co¡nplìa¡ce or 14
dêys eftdr the subpoena is scrvêd. If6n objccdon ìs made, rhe

. folloring ¡ul€s alply:
. (i) At Àny l¡me, on notlce to the commandd person, the scrvihg

. . pûrly may tdove the issuing coùrt for s¡ o¡der ço¡np9ll¡ng production
. or inspect¡on.

. . . (ií) These.cts ñÀy bê ¡equircd only as directed in thc ordlr, sr¡d
'{.he order mùst prolect a perso¡ ìt;ho is ncillle¡ a p¿fty nor 4 pafty's

.. offge¡ from sìgnifÌcÐt expê¡sc resulting from compliaÍca-
(3, guat!¡ng oî ùto.lÌIriry a Subpoena,

, ...(A) Ithàitneq iiêd On t¡mcly rnotio¡L the ¡$ìri¡g coùÍt musr
. . qussh or modlû ô subpoÊna thal:
_ (i) fsils to allou a ¡c¿sonable time þ comÞty;

(ii) ¡cq¡i¡Ês a pÊrson who is llèlher a Fa¡ty no¡ a party's ofücct
' tó irãvel ñorë tha¡¡ 100 mile3 from $here thal pøson resides, is

' emploted, oi rogularly hansacts bùsinoss ilr pcr'on - except that,' 
subjecrt6 Rùle 45(cx3)(B)(iii), the penon may be commrrided to

.ãttend a trial by travel¡ng tgm sry such place wilbin the ståle whçrg. fhe ûiôl is lield:
(llf) tequires disclosù¡e ofprivileged or other Fotected ms(er, if

. nô cxcrplìoD or wålver qpplica: ot
. (iv) sùbjÉcts apc¡son to unduc bìrrdcn.

..(B) When Penkîlted. T o prutecl e !¡eßon subjcct to or afccte¡ by
- a subpoens, the isi¡ing cou¡t may, on motion, qussh or modiîi the

. . subpocna ili¡ rsqùìres:
' (l) disclosing a ts¿de seçlÊt or other co¡fident¡al resesrch,

. deyeloplne¡i, o¡ coû¡merclal infothation;
(il) disclosing a¡ unrelÀined cxpert's opioion 0r info¡rnatior thaf

. doix oot describc spccifïc occùr¡etrces ir dispr¡te ând rcsult3 fiolo
. thê expeft's study that was r¡ot¡equcsted by Ê prÍy; or
' (lll) a porson who iß neiùer a party no! a paty's olEcer !o i¡cur

iùbsta¡tial cxpe¡se to trovel morc thsn l0O rniles to atþnd ùial.
.. (e) Sp¿cilyìng Cond Íons øs an Àhetua¡îve. h th..ckcuñsts¡rc€s' dcscúbed in Rulc 45(GX3XB), the court may, insteed of qùashing or
. 

'modify¡ng a sublo€í4 order appeam¡lc8 or ptodùdion ùnder
- spccificd coudiiiq¡s iftl¡c so¡v¡Íg pa4y:

(¡) shô$,s È sobshntisl need for tfie tefimony or mEtcÌial that
. . coaol bc othè¡wisr mot ìÀ,íthout undue hardship; a¡d

lii) cnsl¡rcs that thc subpoe¡¡aEd leÌson irill bc rcasonably
- cóñpcns¿lrd.

(d) Dut¡es ¡n Responding to a SubpoenD,
(t) Pmda.ii¡tg Docttri¿nts 01 ElectontcalD' Storerl Informatìøz

These procÊdußs apply to prcducing documents or electronìcally
stored info¡rDation:

(A) Docunakß. A persori ¡èspo¡ding 1o a $¡bpoena lo prodncÊ
docu¡rents must producc them ¿s lhey are kept in d¡e ordinãry co¡¡rse
of business 01 musl orgSoiz,e and hbcl them to corrcspond Io the
cålegories ¡n thc dcmaÍd-

(B) Fotñ lor Producírlg Electronically Stored Inlornatíon Nor
Spect¡e¿ If a subpoonû. doBr rot specify a fom fo¡ prûducing
eleclroDic¡lly stored ir¡folmãtìo¡, theperson responding mùst produce
il in a form o¡ fo¡ms in which it is ord¡nå¡i ty meinøìned or in a
reasonably ùsable folm or forrns,

(Cl Eecïoníca y Storcd líÍonnat¡ot Ptoduced in Onty One Fotn.
The pe.son rçspo[¿irg r¡ecd not produce rhc sBme el€ctmnically storcd
informalion ìn môrc thâr¡ one form.

(D) lnaccessíble Electronic¿¡ll! Stored lnlornøûo^ The pe¡lo¡t
respondiùB ne€d ¡ot proride discovery of electsonically stored
Ìnformation f¡om sor¡¡ces lhât the frerson idc ilics as not reasonably
atccsBible becausc of unduc bùrden or çost. OD molior¡ to colnpel
discovery or for û protective orde¡, the pelson rcsponding must shor¿
that thç information is nol reaso¡ably acaessible becaüse ofunduc
bwden or cost. lfthat show¡t¡g is rDsde, the court rnay ¡lo¡cthclcss
ordcr discovery from such souces iftbe rcquesting pany $aws good
cår¡sq êon$idcriBg thc limitalioÍs ofRùle 26(b)(2XC). The coun may
speaify conditions fo¡ tl¡c discovery.

(2) Clolntng Pdv¡l¿Ee or Ptutedìon
(Al lnlotnatíon withhat¿ 

^ 
pr¡son withholding subpoenaed

infotmation urüle. a claim ùat it is ÞrivileS€d or subject to protcclion
4s ¡Ììal-p¡opâr¿tion materìal musl :

(i) expressly make lhe çlaimïa¡d
(¡D dcrcribe rhe nûrùre of the witbheld docùments, comutu¡ica¡ionå

or ta¡ìgible things in a ¡nanne¡ that, lrithout rèvealing inforÍ¡ation
ilsclfprivilcgcd or prolccted, will cnablc thc parics !o asscss the
claim,
(Bl Infornat¡on Produced If infomation prodr¡ccd in ¡csponse to a

subpoens is subject to â claim ofprivilegc or of protectior gs t¡ial.
p¡epar¡lion rnate¡ial, the person ,nafting the claim may nodfy any
p¡rry tllat receiycd the info¡mation oflhe claim ald the basis for it.
Afìer be;ng noljfied, ¿ paßy mùst promptly retù¡¡L sequqcter, o¡
deslroy fhe spêcifiad informarioî and any copiet it hat must lof l¡se
or disclosc thc infofmalion until the cl¡im is rcsolvcdi müst takc
rossor¡ablg steps 10 ¡eÍievc TIle infomation íflhe psro, disclosed ¡t
bdorÊ h€in8 notífied; and nlay promplly present the informat¡on to the
court under seal fo¡ a determínalion ofthc claim. The person $;ho
prodùced the irfoÍrâtioll mùst preserve fle iDformåtion üntil lhe claim
is ¡esofvcd,

(e) Co¡fempt Tho issuing court rDBy holtl in co¡tempt â pe¡son {,h0,
hâyint bêen served, fqils \f,ilhout adcquatc cxcuse to obey the
subpoeûÀ A nonparty's fa¡luIr ¡o obsy must bc oxorBcd ifthe
subpocna purpotts to rcquirc thc nonpafty ro attçDd or producr at s
placc oút3idc rhc limiß of Rùlc 45(c)(3)(AXä).



No. i37, Original
i

In The
Supreme Court Of The United States

0

STATE OF MONTANA,

v,

STATE OF WYOMING

Plaintifl

and

STATE OF NORTH DAKOTA

Defendants.

Before the Honorable Ba¡ton H. Thompson, Jr.

Special Master
0

SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CTVIL ACTION

To: Tom E. Koltiska
163 Lower Prairie Dog Road
Sheridan, WY 82801

COMES NOW Plaintiffstate of Montana, by and through its undersigned attomeys,

pursuant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9

a.m. on Novembe r 1,2013at the James F. Battin Federal Dist¡ict Courthouse located at 2601

2nd Avenue North, Billings, MT 59i01 to testiry at t¡ia.l in this civil action. When you arrive,

you must remain at the court until the Judge or a Court offrcer allows you to leave.

The provisions ofFed. R. Civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to yoü duty to respond to this subpoena and the

potential consequences ofnot doing so, are attached'



Dated: October 10,2013

CLERK OF COURT

Signatue of Clerk or Deputy Clerk Attomey's

The name, address, and telephone number of the attomey representing The State of Montana

who issues or requests this subpoena, is:

CORYJ. SWANSON
Deputy Attomey General
215 North Sanders
Helena" MT 59620-1401
406-444-2026
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'Federal 
Rui¿ o¡ C¡v¡t procedure ¡5 (c), (rt), and (e) (Effectiv 

" 
t2tttOi¡ 

-

(c):Protlcti!¡g s Per¡o¡ S¡¡bject to ¡ Sr¡bpoena.
. . Il Avolttlng Aùdue Bu¡deß ør Eqense; Sancttorrs, A pa¡ry or

4tomey¡esþons¡blc for isslling aDd sc¡-ving a subpocna musl takc
. reasoÍablc steÞs to âvoid iDposing llnduc burdm oa expeD¡¡e on a
'-ierson subject to fhc sùbpoena- Thc issuir¡g court tuùst enforcc tl¡is
'. duly and imposc an app.opriatc sûnction - which may includÞ tost
- 

e¿lniDgs and rcason8blc asomey's fees - on a pû¡ty o, aflomoy
rvho fails to comply.

(2\ Comnand to Prøduce Mote aß or peÌr ¡t lrrslect¡øt .
.(A) r4qpearance Not Req¡.irs¿ .A person cor¡mânded to producc

.. docr¡rheftq clccEooically storcd ¡r¡fo¡mÂt¡oq ortangiblc things, o,
. to permit the i¡spcctio[ ofpremlses, need no-t sppe¡¡ in pe¡son at ihe

. 
i place ofp¡oductioD o¡ i¡spection unlcss ålso commandcd to appeù

, for a deposidorL hea.iEg, or trial.

. (B)Obleêttons, Apgasori commânde¡l to prodùce doc¡rments or'' tangible lhings o¡ to p€rmit inspegjs¡ rì¡y 5çwe on the pafty or- dtomey derignahi in ths gubpoena a 1vritdn objection þ
. iûspcifng, copying testing or. sampiing â¡ry or all ofthe matcriâtr ot

to inspeclfutgthe prernìses 
- or to p¡oilùciDg elÊetronically sto¡cd

i¡form¡rion iri tle form o¡ fofms rcqucstc{. The objectior ml,st bc
. sêrvcd beforû the ea¡lier ofthc timc spccified fù compliar¡cc or 14
dôys rftdr the subpoeDa ¡s served. lfan objc$ion ìs made, rhe

. follos,ing rules apply:
. (i) l\t a¡y dmc, on notice to the coñrnÊndcd persor, the serving

. .pùty muy move the issuing court fo. Ê¡ order coBpellifig ptoduction
.. or inspectior¡.
. . (ii) Thcae acts rnay be requircd only as directed in rhe ordrr, End

- tle order mÈst p¡ole¡t À peßoÎ who is neilhe¡ û pa¡t), nor a pùty's
. omce¡ f¡om sign¡ficaDl ÊxÉc¡sè r€sulting f¡om cof¡plia¡c€.

(3, gaashÍng o¡ ùIod¡lyì,tg .t Subpocnq
: .. (A) Wheìtnzq rtéd- On tilrcly motiorl thê ìssùi¡g court must
. . qussh or modiry a subpoenÀ tbar

(ii fails to ûllow a tc¡solable lime to comp¡y;
(iì) rc4ùirÊs a pero¡ who is rcithe¡ a pafly nor a party's offìcer

. tó tmvel morë tha¡ t 00 milcs from where thal pe(so¡ resides, is
emploted, or Égulôrly t¡ûrsÂcLs businegs in pcrso¡ - encept úat,
subject tö Rùle 45(cX3XB)(iii), the penon may be collmarded to
.alrí¡d a lrìal by trBvel¡n8 from a¡¡y such plac€ witbin úe sfate wùsrc
fheirial is li¿ldi

(liÐ reqi¡ires d¡sclosurc ofprivileged or other p¡otecled mstrer, if
rio cxcaptioo or reâlver qpplies; ot

(iv) sibjccts apc¡soD to utldue burdcn.

..(B') When Perùílted. 1o prolect I person subjc¿t to or afcctcd by
'.a sùbpoena, the is$ing coùrt rDayr on ¡notion, quash o¡ modify the
. subpocna ifír rcquircs:

(Ð d¡solosing a f¿dÊ seqlÊt or other confidÊntial .€search,
dereloprìenL o¡ coûmerclal infomatìon;

(il) d¡sclosíng ãr unretained cxpeft's opinion or infoÍnation that
doès oot desc¡ibc sp€cific occù¡renccs in dispule ând rcsl¡lts from

. the expefl's study lhât was notrequcstcd by a på¡tyì or
(lll) a pcrson llho is trcithe¡ a pa¡ty nor a panyts ofncer !o iDcut

Substa¡tial cxpens€ ro FÀvÊl morc then l0O mites ¡o attçnd trial.
' (Q Specifylng Condilíons as an'lhsmatípe. l¡ lhecltcumståÍces' dcsrúbed in Rülc 45(c)(3XB), Íre court m¿y, instead of qìrashing or

. mod¡fyin8 a subpoe¡a ord€f, spp€ør¿nr¿ or prodi¡ction ùnder
spccificd co¡dilicss iftlrc scrving par_ty:' (l) shoss s subrtantial Dced fo¡ lfie tefimony or ¡natcrial tiåf
cårr¡ol bc oth¿rwisç rnct \Ìílbout Èndug hardship; a¡d

{i¡) msurcs that the sùbpoedaed peßoD will bo rcasonably
' 'cdñpÈns¿lcd.

(d) Dùlìes ¡n Rñponding to å Subpoe¡r.
(l) fuoda;¡¡.g Doc]triznts ør Elecrroùicølly Stored Inlormøtìon

These proccdures apply to prodì¡cing docÐmctts or etcct¡onically
stored info¡rDation:

(A) Docuñsnfs, A person respoÍding to a sl'¡bpoena to produce
docum¿nIs must p¡oduce lhem ss they ate kept in tbe ordinâry couße
'ofbusiness or ñusl orgaßi?-e and lÂbcl them to corrcspo¡d lo the
colego¡ies in the dcmand.

(Bl l:ornþr Profucing Electronically Stored InÍorñotion No¡
Specyl¿¿ lfâ subpocÍû does rot slecìfy a form for p¡odûçiÍg
clectror¡ic¡lly sbrcd infomar.ìoi, the person respondi[B mus produce
it in a form o¡ forms ìn whicb it is ordins¡ily ¡nEintaiûed or in à
roasorabfy usable form or forms,

(Cl Electo cdlly Støtèd Information Prcdu¿ed in Okly One Fom.
The person ¡egpondìr,g rced nol p¡odDcE the sa¡ne eleclmnicalg stored
infomation in morc lhan onefom-

pl Inaccessible Electronically Stored lqÍornøtto¡¡ The pe¡son
rcÐoDdiDB ne€d ûot providc discor,'ert ofelectron¡cally stored
¡nformation fmm óoùces lhat the Þetson identifios as not reasonâbly
acccssible bccausc of undüc br¡rden or cosl. OD molion to compel
discovery or for a proter{íve order, lhe pelson responding ¡nu$ shoìtr
tìût tbe information is not reaso¡ably accessible bec¿use ofùnduc
br¡rden or cost, 'lfthat 

shol,ving is rDsde, fhê court may noneth9lcss
ordcr discovery from such soûces ifthc rcquesting pafy sl¡ows good
câusq óorsidcriÍg thc lìmitâtio¡s ofRùlc 26(bX2XC). The courl rnay
spe.it conditions fo¡ lbc discoyery.
Q) Cløhtúttg Pt v ¿ge ot ProrêdìotL
(A) Ìnlotnar¡oi vr' hherd A pcrson withholding subpoen¡ed

i¡formaÙon uriiter a claim thdt it is Þriv¡leged or subject to p¡otcclior
ss tdal-p¡epaElion materiÀl mDstì

(i) exprÊssly Inakc the claih; aBd
(ii) describe the nar!rc ofthe witbhe¡d docume¡ts, Gommùr¡ications,

or tan8¡ble things ¡n a manner t¡aÈ ìrithout rèvealing infor¡DÀtion
ítselfprivilcgcd or protccted, will cnablc fhc partics !o asscss the
claim,
(8, InlornatiþnProduc¿d. Ifinformation produccd in rèsponse to a

subpoeDa is sùbjecl to â claim ofprivilege or of pÌotection Ès trisl.
p¡eparetion ñate¡ial, the persor lnaÌlng the claim may-notify û¡ly
party thal ¡€ceived the ¡dfoû¿tíon ofihe clairÞ a¡d the basis for it.
Aller beiíg noû'fied, a party fnusl promptly reüinL sequeste.r, or
des¡roy the specitîcd information a¡ld any copies it hot mr¡st Bot qse

or disclosc thg iriformqrior¡ ùotil tlre clÂim is r.solvcii must tskc
rcasoÍable steps to ¡efieve the Ínfomar¡on iflhe ps¡ty disclosed it
before beine ¡olÍfied; a¡d may plomptly present the information to ih6
cou¡t ì¡nder seal for a dclcrmination ;fih; chirú. The persón wùo
p¡odùced the itrformation mÙsl preserve the infon¡ation unt¡l lhe cl¿im
is ¡esolved.

(c) Confempt Thc issuing colrt nay hold ìn cor¡te¡nÞl a person who,
having been se¡ved, fsils wilhout adcquatc oxcuse to obry the
sùbpoena. A ¡onparty's failuf! to obcy mwt bc cxcùscd ifdic
subpgc.I¡À purpo¡ts to ¡cquirc the qo[party to attc¡d or produce ar a
placc o¡¡{sidc thc ljmirs of Rule a5(c)(3)(A)(ii).



No. 137, Original
0

In The
Supreme Court Of The United States

a

STATE OF MONTANA,
Plaintiff,

.v.

STATE OF WYOMING

and

STATE OFNORTH DAKOTA

Defendants.

Before the Honorable Barton H. Thompson, Jr.
Special Master

o

SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION

To: Michael Bradley Whitaker
26095 Old Highway 87
Kaycee, WY 82639

COMES NOW Plaintiff State of Montana, by and through its undersigned attomeys,

pursuant to Rule 45, Fede¡al Rules of Civil Procedu¡e, he¡ewith conmands you to appear at 9

a.m. on October 29, 2013, at the James F. Battin Fetle¡al District Cou¡thouse located at260l 2"d

Avenue North, Billings, MT 59101 to testifu at trial in this civil action. When you arrive, you

must remain at the court until the Judge or a Court officer allows you to leave.

The provisions ofFed. R. Civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to your duty to respond to this subpoena and the

potential consequerices ofnot doing so, are attached.



Dated: October i0,2013

CLERKOF COURT

Signature of Clerk o1 Deputy Cle* Attomey'

The name, address, and telephone number ofthe attomey representing The State of Montana

who issues or requests this subpoena, is:

CORYJ. SWANSON
Deputy Attomey General
2l 5 North Sanders
Helena, MT 59620-1401
406-444-2026

OR



llqlq! ßev. 06/09) Subpocn¡ þ ry st a Heårin8 or Trial in â Civi¡ Acrion (påse 3 )
"Fed;ral 

Rùle of c¡"¡l p.o;"¿** ,Ís ("), (¿), *l(Ð6n"" JIñi
(c).ProtÊct¡r¡g s Perso¡ Subject to å Sr¡bpoena.

. . (11 Avolr ng AnIûe Bwden ø¡ Erye$e; Sancttons, A parTy oI
altomeyJesþonsiblc fo¡ issuing and sc¡ving a subpocn4 must take

. reasorablc sleps to avoid irnposing undue burdeû oa expeD¡¡e o¡ a
-ÞÉson subject to the sÌ.ìbpoçna" Tho issuir¡g court rnùst ellforce this
duty and irnposc an appropriatc sonction - which may include lost

.- eatni[gs snd ¡cason¿blc attoÎney's fees - on a pa¡ty or attomey' who fails to comply.
(21Con nøn t lo Pmdtrce Mot¿t¡ols o¡ peÌmlt In Ed¡øtL- .(A) ÁWedrønce Nol Reqtf¡¿d. ./\ person commanded to producc

. doçuriþ¡rts, elccEonically slorcd informatiorL or tangiblc thirgs, ot
. to pcryDf thc inspect¡on ofprcm,s€s, need not eppEû¡ in porson at the

. 
' place ofF¡roduction or insp€cfíon ùnlcss ålso çomma¡dcd to ¡ppcÀr' 
. for a dÊpositìôn, hea¡¡tr8, or triâI.

. (ÐObJectlons. ApetsoD commanded to ploduce dôcurnsnts or'' taDgible things o¡ to p€rmit lnspegjq¡ ¡¡y 5çrve on tbe p¡¡ty or
- gttom ey designared ilr ths sûbpoeha a lv¡fidn objcslioÂ io
. iosgc¡tin& copying testìr¡g or sarnplì¡g any o¡ âll of Íle materials or

to iospcclifgtho prémises - or to prbducirg elÈctroni.¡l¡y sto¡cd
i¡fo¡m¡tiôn ä tl¡e fonir o¡ forms rcquûstcd, The objectioo rhut be

. scrvcd beforc thc r2¡lier ofthc timc spccifiêd for conpl¡a¡ce or I4
. days after the subpoena is served. ffan objccrion ¡s made, ùe

. followi¡g rules alply:
. (l) At any timç, on notice to the comrh¡nded pe¡so¡, the scrving

. ..parly may ¡r¡ove the issuing coùrf forån orde¡coßpe¡¡ing produclion
- or in¡peclioo.

. . (ii) These acts may be rêquircd o¡lly âs di¡ected in rh€ o¡dcr, a¡d
'lhe order must p¡oted Þ. pe¡so¡r who is nci$er a po¡g nor ô pârty's

. offoer frorn significa¡t 9)(pen5Ê feí¡hing from compliaÍce-
(3) Quøshlng ot Mørl{fìnß ¿ Subpoenø.

' (A, WlEir:Re4 iied On timcly motiorl the ¡ssr¡inß court musr
.. qoash or modlF I fl¡bpoeDa tj¡ôË

(i) fails to ¡llou a reasonable time to comply;
(iì) rcquirB a person who is ncither o pany nor a pany's offìccr

- toiravel nofètha¡¡ 100 milÉfrom rreherethat pasonìesides, is
emgloted, or llgularly trsrsacls buslnsss i¡r pcrson - except û¡at.' subjêctto Rtiie 45(cX3)(BXiii), rhe peÉor m¡y be comrnaÍded to

'attrnd a lfial by trÈvel¡ng from any sùch place witbin the stste whcrc
- the r¡iâl is ìield:

(ltÐ ieqük€s disclosùre otpriv¡legcd or other p¡otected mEtter, if
. tô cxc€ption or rvâlver apfrlieq ot
.. (iv) si¡bjects ¿Pcr5oD to unduc burden.

.(B) Whtn PeútíUed. 'fo protect a pe¡sor¡ sub¡cct to or afcctcd by
ia subpoenû, lìe ¡sû¡i¡g coun rnay, on motion, quåsh or modify the

_ . subpoena ¡fit ¡equires:
(l) d¡sclosing ¿ trade seorEt or othe¡ col¡fidential r€seatch,

detelg p¡ne¡{, or comnercial information;

. .(il) diSclosíng a¡ ur¡¡etaibed cxpet's opinion o¡ inforñrtion that
does not desclitrc specific occì¡neûces in d¡s?utc å¡d ¡€6ulB from

. fhe expefl's str¡dy lhat was not¡equcs-tcd by a p¡rt)4 or
(lll) a pdson who is neither a. pa¡ty no! a party's ofFrcer b incut

Súbst¿¡tial cxpense lo lmvel morc thôn l0O miles to attcnd trial.
. (C) Sp.ciÍy¡ng CondilÍoÌ1s ds on Ahemative. h lhc clrcumst¡¡cçs' dcscdbed in Rule 45(c)(3)(B), the corrt Ìn¿y, inste¡d of q¡r¿shirig or

- 
_modiftirig 

a subpoe¡4 ord€f, appea¡ltrc€ o¡ prodi¡ction unde¡
. slccificd condiliq¡¡s iftl¡c sc¡ving pâ¡.ùyl' (t) shô\ts r subltântia1 n€€d fo¡ thê tê¡timoñy or mhtcÌiãl that

cfinot be oÎ¡ónyisË met wílhout uDdu€ ha¡dsìip; a¡d
(i¡) çrÊu¡cs that the subpoe¡aed pe¡son will bc re¿eonably

cdDtpoBs¿tÊd.

(d) Dutìes in R.spondl¡g to ¡ Subpoeûû.
(l't Frcdailng Dooøcnts oì ElecrÌonicøLÁ! Stoìeù InÍormat¡où

Th€se ptoccdù¡çs appl] fo producing doc menls o¡ elÊcÍonically
sto¡ed i¡fo¡mation:

(A) Docunakß. A Wrson ¡esponding þ a st¡bpoÊna to produce
documenfs must produce ther¡i as lhey are kcÞr in thc ord inary course
'ofbus¡ness ormusl orga¡ize and lûbel them to colfespond to the
cûtegodes in the dcmand.

(Bl FotuÍor PÌoducír1g Electronicalbt Stored ldo¡notioð Not
Sp¿dtûe¿ lfâ subpoenqdocs rot specily a fom for pñducint
electronic¡lly storcd ir¡fo¡matior¡, the pelÊon responding mùst ploduçe
il in a form or forms in u¡hicb it is o¡dinarily msintaìned or in I
reaso[ably r¡sable form or forms.

(Cl Ele¿Fonlcdlly Stotêd lbforìttation Prcduced h Ohly One Fotm.
The person ¡eipondìr¡g necd not produce lhe same electmnically stored
information in more tha¡r one fo¡m.

{Ðl lûæcessíble Elect¡okicÌlll Stored lnlømatton me Þersa;t.
rcspoDding need trot provide discoyery ofelectronically storcd
¡nfoÍnation f¡om aor¡rres lhat the pgrso¡ idcntifics as not reasonably
åcccssible becausc of unduc bùrder¡ or çost. On motion to compd
discovery o. fof a p¡oteative o¡de¡, the peßon rcsponding must shor
tl¡at the information is Dot reason¿blt acaessfule bec¿üse of unduc
buden or cost, ¡fthal show¡ng is mqdg, the court may ro¡ethßlcss
ordcr discovc¡y frôm such sources iftÌìc rcquesting pâfty shows good
cause, èonsidcring thc limitatiors ofRulc 26(b)(2XC). The clu¡Î rnay
spe-cify conditions fo¡ lho discov€ry.

(2> Clabrrtng Ptlvll¿ge or Prot¿ctìot -
(A\ lnlornation llirhheld A pclson withholding subpoenaed

information under a clûim that it is priv¡leg€d or subject to p¡otection
as tlial-p¡epaÌalion matffial must:

(i) o(prÊs$ly make lhe claimi a¡d
(ii) desqibe thc nature ofthe uit¡held doouments, commu¡¡icadons,

or tângible things in a rna¡n€r lhat ùithout tevealiag infor¡n¿¡ion
ili€lfpririlcgcd or prolected, ryill cnablc fhc paíics !o asscss thè
clâ¡m.

<8, I\fornalìon Pnduc¿d, ¡finformation produccd in rcspoûse to a
subpoeÐa ¡s subject to a claìm ofprivilegc or of protectioD Ès t¡ial-
prêporslion materíâI, the person ¡naling ths claim may notify âhy
pa¡ty thal rgc4ivcd the i¡foúútion ofihe claim a¡d the basis for il.
Aner being nolihed, a paßy must promptly retum, sequester, o¡
desrroy the specifiçd infolÛration and sny copiês it haç mùsÊ not use
o¡ disclosc thc infoflnslion u il th claim is rcsolvedi rBust takc
reasonable sleps 10 ¡efieve úe ínformatiofl ifrhe pûrty disclosed it
befo¡e be¡n8 not¡lied; and Dìay promptly presenr úe i¡formation to ibe
coùrl unde¡ seal for a determination of thà chim. The penón who
p¡oduced the i¡folfnatioll mûst prcserve tlìe infomation urtil the claim
is ¡eælved,

(a) Contêmpt Thc issuir¡g court may hold in co¡tempt a pe¡son who,
hav¡ng bcen se¡ved, fails wilhout adcquôtc cxcùsÊ to obcy lhe
sùbpoen¿. A nonlErty's f¡ilu¡! to obsy mr¡st bs cxcuscd if úc
subpocna purports to rcquiF the ßonparty to attcr¡d or produce a¡ a
plâcc oubids thc l¡mits of Rl¡le A5(c)(3XAXii).


