No. 137, Original
4

In The
Supreme Court Of The United States
+

STATE OF MONTANA,

Plaintiff,
v.

STATE OF WYOMING
and
STATE OF NORTH DAKOTA

Defendants.
+

Before the Honorable Barton H. Thompson, Jr.
Special Master
\J

- NOTICE OF ISSUANCE OF SUBPOENAS TO APPEAR
AND TESTIFY IN A CIVIL ACTION

Notice is hereby given that the State of Montana has issued Subpoenas to Appear
and Testify In a Civil Action to:

Tana Ankney
1141 Decker Read
Sheridan, WY 82801

Greg Benzel

Padlock Ranch

8420 US Highway 14
Ranchester, WY 82839

John Engels
6328 Big Horn Ave
Sheridan, WY 82801



TomKoltiska
163 Lower Prairie Dog Road
Sheridan, WY 82801

Michael Whitaker
26095 Old Highway 878
Kaycee, WY 82639

The time and place for compliance are set forth in the Subpoenas, true copies of
which are attached hereto.

Dated this 10" day of October, 2013.

THE STATE OF MONTANA

=2 D g

JOHN B. DRAPER*

JEFFREY J. WECHSLER

Special Assistant Attorneys General
MONTGOMERY & ANDREWS, P.A.
Post Office Box 2307

Santa Fe, New Mexico 87504-2307
(505) 982-3873 :
*Counsel of Record
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STATE OF MONTANA,

Plaintiff,
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STATE OF WYOMING
and
STATE OF NORTH DAKOTA

Defendants.
+

Before the Honorable Barton H. Thompson, Jr.
Special Master
\4

CERTIFICATE OF SERVICE
I certify that a copy of Notice of Issuance of Subpoena to Appear and Testify in
a Civil Action was served by electronic mail and by placing the same in the U.S. mail on

October 10, 2013, on the following:

Peter K. Michael James Joseph Dragna

Attorney General Bingham, McCutchen LLP

Jay Jerde 355 South Grand Avenue Suite 4400
David Willms Los Angeles, CA 90071

Andrew Kuhlmann jim.dragna(@gingham.com

James C. Kaste

Christopher M. Brown Michael Wigmore

The State of Wyoming Bingham McCutchen LLP

Senior Assistant Attorney General 2020 K Street NW

123 Capitol Building Washington, DC 20006-1806

Cheyenne, WY 82002 michael.wigmore@hingham.com




pmicha@wyo.gov
jjerde@wyo.gov
dwillm@wvo.gov
andrew.kuhlmann@wyo.gov
james. kaste@wyo.gov
chris.brown@wyo.gov

Jeanne S. Whiteing

Attorney at Law

1628 5" Street

Boulder, CO 80302
jwhiteing@whiteinglaw.com

Solicitor General

United States Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Barton H. Thompson, Jr., Special Master
Susan Carter, Assistant
Jerry Yang and Akiko Yamazaki

Environment & Energy Building, MC-4205

473 Via Ortega
Stanford, CA 94305-4205

Jennifer L. Verleger

Assistant Attorney General

North Dakota Attorney General’s Office
500 North 9th Street

Bismarck, ND 58501-4509
jverleger@nd.gov

James DuBois

United States Department of Justice
Environmental and Natural Resources
Division of Natural Resources Section
999 18™ St. #370 South Terrace
Denver, CO 80202
james.dubois@usdoj.gov

(Original and 3 copies by Email and U.S. Mail)

susan.carter{@stanford.edu

I further certify that all parties required to be served have been served.

John B. Draper



No. 137, Original
+

In The
Supreme Court Of The United States
. +

STATE OF MONTANA,
Plaintiff,
V.
STATE OF WYOMING
~and

STATE OF NORTH DAKOTA

Defendants.
4

Before the Honorable Barton H. Thompson, Jr.
Special Master
¢

SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION
To: Tana Denise Ankney
- 1141 Deckeér Road
Sheridan, WY 82801
COMES NOW Plaintiff State of Montana, by and through its undersigned attorneys,
pursuant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9
a.m. on November 1, 2013, at the James F. Battin Federal District Courthouse located at 2601
2™ Avenue North, Billings, MT 59101 to testify at trial in this civil action. When you arrive,
you must remain at the court until the Judge or a Court officer allows you to leave.
The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to your duty to respond to this subpoena and the

potential consequences of not doing so, are attached.



Dated: October 10, 2013

CLERK OF COURT

(ZS

Signature of Clerk or Deputy Clerk Attorney s Sindture

The name, address, and telephone number of the attomey representing The State of Montana

who issues or requests this subpoena, is:

CORY J. SWANSON
Deputy Attorney General
215 North Sanders
Helena, MT 59620-1401
406-444-2026



SADRR (Rav 06/09) Sutgpocna to Appear and Testify ata Henrmg or Trial in a Civil Action (page 3)

“Federal Rulé of Civil Procedure 45 ©), {d), and {€) {Effective 12/1/07)

{c): Protectmg a Person Snb ject to 2 Subpoena,
. (Y) Avoiding Undue Burder or Expense; Sanctions, A parly or
attomey responsible for i issuing and serving a subpoena must take
. reasonsble steps 1o aveid imposing undue burden or expense on a
~person subject to the subpoena. The issuing court must enfores this
- daty and impose an appropriate sunction — which may include lost
. eatnings and reasonable attomey’s fees — on a party or attomey
‘who fails fo comply. )
(2) Commarcd to Produce Matetiols or Permit Inspection.
.(A) Appearance Nat Required. A person commanded o produce
.- ‘documents, electronically stored information, or tang:btc things, or
-{o permit the inspection of premims, need not appear in person at the
. place of production or inspection unless also commanded to appear
" _for a deposition, hearing, or trial.
_ (B) Objections. A person commanded to produce documents or
" tangible things or to permit inspection may serve on the party or
" attorney dcsignated in the sitbpoena a writien objection 1o
. inspec‘:ﬁng, copying, tmtmg or sampling any or alt of the materials or
. to inspectirig-the premises — or to producing electronically stored
information iri the form or forms requested, The objection must be
- -served before the ¢arlier of the {ime specified for compliance or 14
. days aficr the subpoens is served. If an objection is made, the
. following rules apply:
- {) Atany time, on notlee to the commanded person, the serving
. -party may move the issuing court for an otder compeling production

... or inspection,

(ii) These acts may be required only as directed in the order, and

", -the order nwst protect a parson who is neither & party nor a party’s
.~ officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpeena.
: . {A) Whew Reguired. On timely motion, the issuing court must
.. quash or modify a subpoena that
(i} fails to allow a reasonable time to comply:
{ii) requires & person who is neither a party nor a party’s officer
- totravel moré than 100 miles from where that person resides, is

R - emplayed, or regularly transacts busingss in person — except that,

subject 16 Rule 45(e)}(3)(B)(jii), the person may be commanded 1o
attend a trial by traveling from any such place within the state where

" the'trialis Yield:

(i teq'mres disclosure of privileged or other protected matter, if

* 'rio exception or walver applies; of

(iv) subjects a person o undee burden,
_ (B} When Permitted. To protect a person subjcet to or affected by
--& subpoena, the issuing court may, on motion, quash or modify the
.. subpoena if it requires:
() disclosing a trade secret or other confidential research,
development, or commercial information;
{ii) digelosing an unretained expert’s apinion or information that
J dom not describe specific accurrences in dispute and results from
. the expert’s study that was not requested by a party; or
(i) a person who is neither a pariy nor a parlys officer to incer
" gsobstantial expense 1o travel more than 100 miles to attend trial.
- D) Sjaecgﬁ:fng Conditions as an Alternative. In the circumstances
" described in Rule 45(c)(3)(B), the court may, instead of quashing of
- "modifying a subpoena, order appearance or production under

- specified conditions if the serving party:

(i} shows a substential need for the testimony or material that
. - cannot be othérwise met without undue hardship; and

" {ii) ensurcs that the subpoenaed person will be reasonably

- ¢ompensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronicnlly Stored Information.
These procedures apply to producin g documents or electronicaily
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary course
of business or must organize and label them to correspond to the
categories in the demand.

(B) Form for Producing Electronically Stored [nformation Not
Specified. 1f a subpoenn does not specify a form for producing
electronicaily stored information, the person responding must produce
it in a form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms.

{C) Electronically Stored Information Produced in Only One Form.
The person responding need not produce the same efectronically stored
information in more than one form,

(D) Inaccessible Elecironically Stored Information. The person
responding need mot provide discovery of electronically stored
information from seurces that the person fdentifics as not reasonably
accessible beeause of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably aceessible because of undue
burden or cost, If that showing is made, the court may nonctheless
order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C}. The court may -
specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A} Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to proteciion
as {rial-preparation material must:

(i) expressly make the claim; and

{ii) describe the nature of the withheld documents, communications,
or tangible things in a manner that, without revealing information
ftself privileged or protected, will enable the parties to asscss the
claim.

(B) Information Produced. 1f information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party tharf received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any ccples it has; must not use
or diselose the information until the claim is resolved; must take
reasonable steps to retrieve the information If the party disclosed it
before heing notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who
produced the information must preserve the information until the claim
is resolved.

{e) Contempt. The issning court may hold in contempt a person whe,
having heen served, fajls withont adequate execuse to obey the
subpoena. A nanparty’s failure to obey must be oxoused if the
subpoena purports 10 require the nonparty to attend or produce ata
piace outside the limits of Rule 45(2)(3)(A)i).
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SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION

To:  Gregory D, Benzel
Padlock Ranch
8420 US Highway 14
Ranchester, WY 82839

COMES NOW Plaintiff State of Montana, by and through its undersigned attorneys,
pursuant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9
a.m. on November 1, 2013, at the James F. Battin Federal District Courthouse located at 2601
2™ Avenue North, Billings, MT 59101 to testify at trial in this civil action. When you arrive,
you must remain at the court until the Judge or a Court officer allows you to leave.

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to
a subpoena, and Rule 45 (d) and (e), relating to your duty to respond to this subpoena and the

potential consequences of not doing so, are attached.

1



Dated: October 10, 2013

CLERK OF COURT

Signature of Clerk or Deputy Clerk Attorney’s(Signature

The name, address, and telephone number of the attorney representing The State of Montana

who issues or requests this subpoena, is:

CORY ], SWANSON
Deputy Attorney General
215 North Sanders
Helena, MT 59620-1401
406-444-2026
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“Federal Rule of Civil Procedure 45 (©), (d), and {e) {Effective 12/1!07)

(¢} Protecting 2 Person Sub jeet to & Subpoena,
.. (X) Avoiding Undue Burden or Expense, Sanctions. A parly or
attorney responsible for issuing and serving a subpoena must take
~ beasonable steps to avoid imposing undue burden or expense o a
" person subject to the subpoena. The issuing caurt must enforce this
- duty and imposc &n appropriate senction — which may include lost
. earnings and reasonable attorney’s fees — on 4 party or attorney

" who fails to comply.

(2) Corurnd io Produce Materials or Permit Inspection,
- (A) Appearance Not Reguired. A person commanded 1o produce
.- ‘documints, electronically stored information, or tangible things, or
-lo permit the inspection of premises, need not appear in person at the

. place of production or inspection unless also commanded to appear
" _for a deposition, hearing, or trial.
_ (B) Dbjections. A person commanded to produce documents or
" tangible things or to permit inspection may serve on the party or
" attorney designated in the subpoena a wriltén objection to

- .. inspeéting, copying, t&sting or sampling any or all of the materials or

. to inspecting the premises -— o to producing electronically stored
information in the forn or forms requested. The objection must be

- -served before the earlier of the time specified for compliance or 14
. days after the subpoena is served. If an objection is made, the

. following rales apply:

{i} At any time, on notice to the commanded person, the serving

. .-party may move the issuing court for an order compelling production

or inspection.
{if) These acts may be required only as directed in the order, and

" . -the order must protect a persan who is neither & party nor a party's

- officer from significant exgense resulting from compliance.
(3) Quashing or Modifying a Subpoena.
- - {A) Wheit Required. On timely motion, the issuing court must
.- quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply:
(i) requires a person who is neither a parly nor a party’s officer
« totravel more than 100 miles from where that person resides, is

" .-~ employed, or regularly transacts business in person — except that,

subject t6 Ruile 43(c)(3)(B)(iii), the person may be commanded 1o
* ‘attend a trial by traveling from any such plage within the state where

" the irial is Held:

{il) réquires disclosure of priviteged or other protected matter, if
. '1io exception or wajver applies; or
.- {iv) subjects a person 1o undue burden,

_AB) When Permitted. To protect a person subject to or affected by
--& subpoeny, the issuing court may, on metion, quash or modify the
.. subpoena if it requires:

€I} disclosing a trade secrel or other confidential research,
developmeni, or commercial informetion;

{it} disclosing an unretzined expert’s opinion or information that
,'does not describe specific occurrences in dispute and results from
. the expert's study that was not requested by a party; or
(3 a person who is neither a party nor a party™s officer to incur.
" gitbstantial expense o travel more than 100 miles to aftend trial.
-+ {€) Specifying Conditions as an Alternative. In the clrcurnstances
" deseribed in Rule 45(c)(3)(B), the court may, instead of quashing or
- modifying a subpoena, order appearance or production under

- specified conditions if the serving party:

{i} shows a substantial need for the testimony or materiat that
. - cannol be othérwise met without unduc hardship; and
" {(ii) ensurcs that the subpoenaed person will be reasonably

e “compensated.

{d} Duties in Responding to a Subpoena.

(1) Producing Documents ar Electronically Stored Informarion.
These procedures apply to pmducmg documents or electronicaily
stored information:

{A) Documents. A person responding to a subpoena to produce
documents must produce thens ag they are kept in the ordinary course
-of business or must organize and label them to correspond 1o the
categories in the demand.

(B) Form for Producing Electronicaily Stored [nformation Not
Specified. 1f a subpoena does not specify a form for producing
electronjeally stored information, the person responding must produce
it In a form or forms in which it is ordinarily meintained or in a
reasonably usable form or forms.

{C) Electronicolly Stored Information Produced in Only One Form.
The person responding need not produce the same electronically stored
information in mote than ene form.

(DY) Inaccessible Electronically Stored Information. The person
responding need oot provide discovery of elecironically stored
information from sources that the person identifics as not reasonably
accessible because of undue burden or cost, On motion to compel
discovery or for o protective order, the person responding must show
that the information is not reasonably accessible because of wndue
burden or cost, If that showing is made, the court may nonctheless
order discovery from such sources if the requesting party shows goad
cause, considering the limitations of Rule 26(b)(2)(C}. The ¢court may -
specify conditions for the discovery.

(2} Clalming Privilege or Protection.

{A) Information Withheld A person withholding subpoenaed
information under a claim that it is privileged or subject to protection
as trial-preparation material musi:

(i) expressly make the clain; and

(if) describe the nature of the withheld docwments, communications,
or tangible things in a manner that, without revealing information
ftself privileged or protecied, will enable the partics to asscss the
claim.

(B) Information Produced. 1f information produced in responsetoa
subpoena is subject to a claim of privilege or of protection as trial-
preparation materizl, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly rejurn, sequester, or
destroy the specified information and any copies it has; must not use.
ar disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who
produced Lhe information must preserve the information until the claim
is resobved.

{e) Contempt. The issuing court may hold in contempt & person whe,
having been served, fails without edequate exeuse to obey the
subpoena. A nonparty”s failure to obey must be excused if the
subpoena purports to Tequire the nonparty o attend or produce ata
place outside the limits of Rufe 45(c)(3)(AXD).
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SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION
To: John Engels
6328 Big Horn Ave
Sheridan, WY 82801
COMES NOW Plaintiff State of Montana, by and through its undersigned attorneys,
pursuant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9
a.m. on October 31, 2013, at the James F. Battin Federal District Courthouse located at 2601 2™
Avenue North, Billings, MT 59101 to testify at trial in this civil action. When you arrive, you
must remain at the court until the Judge or a Court officer allows you to leave.
The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (¢), relating to your duty to respond to this subpoena and the

potential consequences of not doing so, are attached.



Dated: October 10, 2013

CLERK OF COURT

w L

Signature of Clerk or Deputy Clerk Attorney’} Signature

The name, address, and telephone number of the attorney representing The State of Montana

who issues or requests this subpoena, is:

CORY J. SWANSON
Deputy Attorney General
215 North Sanders
Helena, MT 59620-1401
406-444-2026
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“Federal Ruié of Civil Procedure 45 (o), {d), and (e) (Eﬂ'ective 12!1/0‘7)

{c): Protcctmg a Person Subj ect to a Subpoena,
. (1) Aveiding Undue Burden ar Expense; Sanctlons, A parly or
at:omey ztesponsible for issuing and serving a subpoena must take
- reasonable steps 1o avoid imposing undue burden or £Xpense On a
 person subject to the subpoena. The issuing court must enforce this
+ duty and {mpose an appropriate sanction — which may include Jost
.. earnings and reasonable atiormey’s fees — on a party or attomey

" ‘who fails 1o comply.

(2) Conunand to Produce Materials or Permit Inspection.
- (A} Appeararce Nof Reguired. A person commanded to produce
.- documents, electronically stored information, or tangible things, or
-to permit the inspection of premises, need not appear in person at the

. place of production or inspection unless also commanded to appear
" _for a deposition, hearing, or trial,
 (B) Objectfons. A person commanded to produce documents or
" tangible things or to permit inspection may serve on the party or
" attorney designated in the subpoena a writtén objection to

. inspe‘f:ﬁng, copying, tﬁsting or sampling any or all of the materials or

. to inspecting.the premises — or 1o producing electronically stored

informatfon iri the form or forms requested. The objection must be

- served before the earlier of the time specified for compliance or 14
. tays aftér the subpoena is served. If an objection {s made, the

. following rules apply: )

) (i) At any time, on notice to the commanded person, the serving
. .-party may move the issuing court for an order compelling production
.. or inspection.

.. (ii) These acts may be required only as dlrecled in the order, end

.. +fhe order must protect a person who is neither a party nor a party’s

..~ officer from significant expiense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

: --(A) Whew Reguired, On timely motion, the issuing court must
. qnash ot modify & subpoena that:

(i} fails to allow a rcasonable time 1o comply;
{ii) requires a person who is neither 2 parly nor a parly’s officer

+ to travel mori than 100 miles from where that person resides, is

-+ . employed, or regularly transacts business in person — except that,

" subject t6 Ruile 45(c)(3)}(BXiii), the person may be commanded to
- ‘altend a trial by traveling from any such place within the state where

" the rial is Hield;

{ilf) réquires disclosure of privileged or other protected matter, if

* . 'rio eaception or walver applies; or

. {iv) subjects a person to undue burden,

(B) When Permitted. To protect a person subjcct to or affected by
<& subpoena, the issuing court may, on motion, quesh or modify the
. subpoena if it requires:

{1} disclosing a trade secret or other confidential research,
development, or commerciel information;
] {11} disclosing an unretained expert’s opinion or information that
. dom not describe specific occurrences in dispute and results from
. the expert's study that was not requested by & party; or
($H) a person who is neither a party nor a party's officer to incur
" substantial expense to travel more than 100 miles to attend trial.
- §C) Specifying Conditions as an Afternafive. Tn the clrcomstances
© deseribed in Rule 45(¢)(3)(B), the court may, instead of quashing or

.- ‘modifying a subpoena, order appearance or production under

specificd conditions if the serving party:

{i} shows a substantial need for the testimony or maserial that
. - cannol be othérwise met without undue hardship; and .
"' {ii) ensures that the subpoenaed person will be reasonably

U 'compcnsntcd

{d} Duties in Responding te a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producin g documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
docurnents must produce them as they are kept in the ordinary course
of business or mus! organize and [nbel them to correspond 1o the
categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. 1f a subpoena does not specify & form for producing
electronically stored information, the person responding must produce
it In a form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms.

(C) Elzctronically Stored Information Produced in Only One Form.
The person responding need not produce the same electronically stored
information jn more than one form.

(D) Incccessible Electronically Stored Information. The person
responding need not provide discovery of elecironically stored
information frem sources that the person identifics as not reasonably
accessible because of undite burden or cost, On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonctheless
order discovery from such sources if the requesting parly shows goad
causg, considering the limitations of Rule 26(b)(2)(C). The court may -
specify conditions for the discovery.

(2} Clalming Privilege or Protection.

(A} Information Withkeld. A person wtthholdmg subpoenaed
information unider a claim that it is privileged or subject to protection
as {rial-preparation material must:

(1) expressly make the claim; and

(if) describe the nature of the withheld documents, cormmunications,
or tangible things in a manner that, without revealing information
itself privileged or protected, will enable the parties to asscss the
claim,

{B) Information Preduced, If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the elaim and the basis for it.
After being notified, a party must prompily return, sequester, or
destroy the specified information and any copies it has; must not use
ot disclose the information until the claim is resolved,; must take
reasonable steps ta retrieve the information if the party disclosed it
before being notified; and may promplly present the information to the
court under seal for a deterntination of the claim. The person who
produced the information must preserve the information unti] the claim
is resolved,

{e) Confempt. The issuing court may hold in contempt a persen who,
having been served, fails without adequate excuse to obey the
subpoena, A nonparty’s failure to oboy must be excused if the
subpoena purports 10 tequire the nonparty o attend or produce at a
place outside the limits of Rule 45(c){3XA)().
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SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION

To: Tom E. Koltiska

163 Lower Prairie Dog Road

Sheridan, WY 82801

COMES NOW Plaintiff State of Montana, by and through its undersigned attorneys,
pursuant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9
a.m. on November 1, 2013 at the James F. Battin Federal District Courthouse located at 2601
2" Avenue North, Billings, MT 59101 to testify at trial in this civil action. When you arrive,
you must remain at the court until the Judge or a Court officer allows you to leave.

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to your duty to respond to this subpoena and the

potential consequences of not doing so, are attached.



Dated: October 10, 2013

CLERK OF COURT

w_ (L7

Signature of Clerk or Deputy Clerk Attorney’s ﬁgyﬁture

The name, address, and telephone number of the attorney representing The State of Montana

who issues or requests this subpoena, is:

CORY J. SWANSON
Deputy Attorney General
215 North Sanders
Helena, MT 59620-1401
406-444-2026
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“Federal Rulé of Civil Procedure 45 (o), (d), and {¢) (Effectwe 12/1/07)

{<x Protectmg a Person Subject to & Subpoena,
. (0) Avoiding Undue Burder or Expenye; Sancilons. A party of
aitOmey yesponsible for i issuing and serving a subpoena must take
”reasonable steps to avoid imposing undue burden or €XPENSE ON 3
~person subject to the subpoena. The issuing court st enforce this
-_duty and impose an appropriate sanction ~ which may include ost
. eatnings and reasonable atiorney’s fees — on 4 party or attomey
‘who fails to comply.
(2) Command o Produce Maoterials ar Fermit Inspection.
(A} Appearance Not Reguired. A person commanded to produce
. documents, electronically stored information, or tang:blc things, or
-t permit the inspection of premises, need not eppear in person at the
. place of production or inspection unless also commanded to appear
" _for a deposition, hearing, or trial.
{B) Objections. A person commanded to produce documents or

" tangible things or to permit inspection may serve on the party or

* attorney designated in the subpoena a writtén objection to

- .. inspetting, copying, tmting or sampling any or all of the materials or

) mspectmg the premises — or to producing electronically siored
information iri the form or forms requested. The objection must be
- -served before the earlier of the time specified for compliance or 14
- thys after the subpoena is served. If an objection is made, the
. following rules apply:
(i} At anry time, on notice to the commanded person, the serving

. .-party may move the issuing court for an order compeiling production

or inspection.
(i) These acts may be required only as directed in the order, and

.., the order must protect a person who is neither a party nor 4 party’s

"~ officer from significant expense resulting from compliance.
{3) Quashing or Modifying a Subpoena,
: .- (A) Wheit Requived. On timely motion, the Issuing court must
.. qnash or modify a subpoena that:
{i} fails to allow a reasonable lime to comply;
{#¥) requires a person who is neither a party nor a parly’s officer
- t6 travel moré thatn 100 miles from where that persen resides, is

- - employed, or regularly transacts business in person — except that,

~ subject to Rule 45(c)(3)(B)(iii), the person may be commanded 1o
" .aitend a trial by traveling from any such place within the state where

" ihetrial is: Held;

(i1h re'qiiirw disclosure of privileged or other protected matter, if

" . 'rie exception or walver applies; or

(iv) subjects a person 10 undue burden,
. (B} When Permitted. To prolect a person subject to or affected by
- a subpoens, the issuing court may, on motion, quash or modify the
. subpoena i 1t requires:
{f) disclosing & trade secret or other confidential research,
development, or commerciel information;
{ii) digelosing an vnretaired expert‘s opinion or information that
J does not describe specific occurrences in dispute and results from
. the expett's study that was not requested by a party; or
(i3f) 2 person who is neither g pasty nor a party’s officer to incur
" substantial expense to travel more than 100 miles to attend trial.
- {C) Specifying Conditions as an Alternative. In the clrcwmstances
" described in Rule 45(c)(3)(B), the court may, instead of quashing or

- - modifying a subpoena, order appearance or production under

specified conditions if the serving party:
() shows a substantial need for the testimony or material that
. - cénnol be otherwise met without undue hardship; and .
"7 (i} ensurcs that the subpoenaed person will bo reasonably
- ¢ompensated.

(d) Dutices in Responding fo a Subpoena.’

{1) Producing Documents or Electronically Stored 1. nformation.
These procedures apply to producmg documents or electronicaily
stored information:

(A) Documents. A person responding 10 a subpoena to produce
documents must produce them ag they are kept in the ordinary course
-of business or must organize and label them to correspond to the
categories im the demand.

(B} Form for Producing Flectronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
c!ectromca![y stered information, the person responding must produce
it in a form or forms in which it is erdinarily maintained or in a
reasonably usable form or forms,

(C) Elecironically Stored Information Produced in Only One Form.
The person responding need not produce the same electronically stored
information in more than one form.

{D} Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifics as not reasonably
accessible because of undue burden or cost. On motien to compel
discovery ar for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost, If that showing is made, the court may aonetheless
order discovery from such sources ifthe requesting party shows goed
cauge, considering the limitations of Rule 26(b}(2){C). The cowrt may -
specify conditions for the discovery.

{2) Claiming Privilege or Protection.

{A) Information Withheld. A person withholding subpoenaed
information under a claitn that it is privileged or subject to proteciion
as frial-preparation material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications,
or tangible things in a manner that, without revealing information
itself privileped or protected, will cnable fhe parties to asscss the
claim.,

(B) Information Produced. 1f information preduced in response (o a
subpoena is sebject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party thef received the information of the claim and the basis for it.
After being notified, a party must promptly reiurn, sequester, or
destroy the specified information and any coples it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to the
court under seal for a determination of the claim. The person who
produced the informeation must preserve the information until the claim
is resolved.

{e) Contempt. The isshing court may kold in contempt & person who,
having been served, fails withont adequate excuse fo obey the
subpoena. A nonparty’s failure to obey must be exoused if the
subpocna purports 10 roquire the nonperty to attend or produce ata
place outside the imits of Rule 45(c)(3XANii).
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SUBPOENA TO APPEAR AND TESTIFY AT TRIAL IN A CIVIL ACTION

To: Michael Bradley Whitaker

26095 Old Highway 87

Kaycee, WY 82639

COMES NOW Plaintiff State of Montana, by and through its undersigned attorneys,
pursuant to Rule 45, Federal Rules of Civil Procedure, herewith commands you to appear at 9
a.m. on October 29, 2013, at the James F. Battin Federal District Courthouse located at 2601 ond
Avenue North, Billings, MT 59101 to testify at trial in this civil action. When you arrive, you
must remain at the court until the Judge or a Court officer allows you to leave.

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to

a subpoena, and Rule 45 (d) and (e), relating to your duty to respond to this subpoena and the

potential consequerices of not doing so, are attached.



Dated: October 10, 2013

CLERK OF COURT

w LA

Signature of Clerk or Deputy Clerk Attorney’y Stenatur®’

The name, address, and telephone number of the attorney representing The State of Montana

who issues or requests this subpoena, is:

CORY J. SWANSON
Deputy Attorney General
215 North Sanders
Helena, MT 59620-1401
406-444-2026
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“Federal Rude of Civil Procedure 45 {©), (d), and {e) (Effectwe 1211107)

{c):Protecting 2 Person Suhject to 2 Subpoena.
. (1) Avoiding Endue Burden or Expense; Sanctions, A party or
aﬂomey Fesponsible fori issuing and serving a subpoena must take
"reasonable steps to avoid imposing undue burden or €xpense on a
*person subjeet to the subpoena. The issuing court must enforce this
- duty and impose an appropriate sanction ~ which may include lost
. eatnings and reasonable attomney’s fees — on a party or attomey
‘who fails to comply.
(2} Comunand te Produce Materials or Permit Inspection.
.(A} Appearance Not Reguired. A person commanded fo produce
.- documents, elecironically stored information, or tangible things, or
-to permit the inspection of premises, need not appear in person at the
. place of production or inspection uniess alse commanded to appear
", for a deposition, hearing, or trial.
_ (B) Objections. A person commanded to produce docaments or
" tangible things or to permit inspection may serve on the party or
" attomey designated in the subpoena a writien objection to

- .. inspecting, copying, tmting of samnpling any or all of the materials or

. 1o inspecting the premises — or o producing electronically stored
information in the form or forms requested. The objection must be

- served before the earlier of the time specified for compliance or 14
. days after the subpoena is served, If an objection is made, the

. following rules apply:

. {i) At any time, on notice to the commanded person, the serving
. .party may move the issuing court for an order compelling production
.. orinspection.

.. {ii) These acts may be required only as divected in the order, and

.. the order must protect & person who is neither a party nor a party’s

", officer from significant expense resulting from compliance.

(3) Quashing or Modifving « Subpoena.

: .. (A) When Requived. On timely motion, the issuing court must
. quash or medify a subpoena that:

(i} fails to allow a rcasonable time 1o comply;
{if) requires & person who is neither a party nor a pariy’s officer

- 16 travel moré than 100 mites from where that petson resides, is

B - . employed, or regularly transacts business in person — except-that,

subject 16 Rule 45(e){3)(B)ii), the person may be commanded 1o

" -attend & trial by traveling from any such place within the state where
- the trial is Yield;

(iff) réghites disclosure of priviteged or other protected matter, if

* - 'rio exception or walver applies; or

. {iv) subjects a person to undue burden,

B} When Permitted. To protect a person subject to or affected by
--a subpoens, the issuing court may, on motion, quash or modify the
.. subpoena if' it requires:

(1) disclosing a trade secrel or other confidential research,

development, ot commercial information;

(i1} didclosing an unretained cxpert’s opinion or information that
; doés not deseribe specific occutrences in dispute and results from
. the expett’s study that was not requested by a party; or
(iif) 2 person who is neither a party nor a party*s officer to incur
" sibstantial expense to travel more thae 100 miles to aftend trial.
-+ {C) Specifying Conditions as an Alternative. In the clrcumstances
" deseribed in Rule 45(c)(3)(B), the court may, instead of quashing or
-'modifying a subpoena, order appearance or production under

. specificd condifions if the serving party:

(i) shows a substantial need for the testimony or miterial that
. - cannol be othérwise met without undue hardship; and .

" (jii) ensures that the subpoenaed person will be reasonably
“éoppensated.

{d) Puties in Responding to 2 Subpoens.

(V) Producing Documents or Electronically Stored Information.
These procedures apply to producmg documents or electronicatly
stored information;

(A} Documents. A person responding to a subpoena to produce
documents must produce theni as they are kept in the ordinary course
‘of business or must organize and label them to correspond 10 the
categories in the demand.

(B) Form for Producing Elecironically Stored [nformation Not
Specified 1f a subpoena does not specify a form for producing
electronically stored infermation, the person responding must produce
it in a form or forms in which it is ordinarily maintained or in a
reasgnably usable form or forms,

(C) Edectronically Stored Information Produced in Only One Form.
The person responding need not produce the same electronically stored
information jn mote than ore form,

{D) Inaccessible Electronically Stored Information. The petson
responding need not provide discovery of electronically stored
information from sources that the person identifics as not reaspnably
accessible because of undue burden or ¢ost, On motion to compel
discavery or for a protective order, the person responding must show
that the Information is not reasonably accessible because of undue
burden or cost, If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows good
cause, considering the Hmitations of Rule 26(b)(2)(C). The court may -
specify conditions for the discovery.

(2} Clalming Privilege or Protection.

(AY Information Withheld A person withhelding subpoenaed
information under a claim that it is privileged or subject to protection
as {rial-preparation material musi:

(i) expressly make the claim; and

(if) describe the nature of the withheld documents, commaunications,
or tangible things in a manner that, without revealing information
itself privileged or protected, will enable the parties to assess the
claim,

(B} Information Preduced, If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party thet received the information of the claim and the basis for it
Afler being notified, a party must prompily return, sequester, or
destroy the specified information and any copies it has; must not use
or disciose the information until the claim is resolved; must take
reasonable steps 10 retrieve the information if the party disclosed it
before being notified; and may prompily present the information to the
court under seal for a determination of the claim. The person who
preduced the information must preserve the information until the claim
is resobved.

{e) Contempt. The issuing court may hold in contempt a person who,
having been served, fails without adequate excuse to obey the
subpoena. A nanparty’s failure to oboy must be exoused if the
subpocna purports to require the goaparty to attend or produce at 2
place outside the limits of Rule 45(c)(3X(A)(i).



