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The State of Montana submits this Errata Notice to correct pages 15 and 16 of Montana’s
- Objections to Wyoming’s Expert Designation -and Ex_pcdite_d_ : Mdt_.jion for Supplemental
Depositions. The following language on the original pages 15 and 16 has been removed: -

Additionally, the Special Master warned -Wyoming that the failure to
provide adequate disclosures by the April 2, 2013, deadline could provide
a basis for an extension of time for Montana to provide -rebuttal
disclosures. See Exhibit A, Feb. 25, 2013 Status Conference Transcript,
Pgs. 28-29. Any prejudice caused by Wyoming’s inadequate d1sc}osure

- should be bome by Wyoming, not.Montana. Accordingly, Montana
should be granted an extension of time to file its rebuttal expert reports
equal to the number of days between April 2, 2013 and the actual date
‘Wyoming provides adequate non-retained expert disclosures.

In place of this language, footnote 4 has been adde’d; which states as follows:

Montana reserves the right to request an extension of time to file its
rebuttal expert disclosure in- the event that Wyommg s improper
Demgnatlon prevents Montana from bemg able to fully respond.

Cotrected pages 15 and 16 are attached hereto as Exhibit A.
Respectfully _submitted', .
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Attorney General of Montana
CORY J. SWANSON
Deputy Attorney General
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Special Agsistan Attomeys General
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fact witnesses, produced them -for__dept)s'itidns, and fth'er'l..-_suBSéquéﬁ__ﬂy.-_igfonnéd the

_p_iz;in_-ﬁff that they intended to use jthgm._-as_z-eXpert.%ﬁfitr;esse:S'_at trial. 'Therééﬂer, the B
defendants refused to produce those same witnéssés f_or_aﬁ éx;:;e:rt_._dgpos;‘ﬁoh.aﬁd dxd hot .
produce written expert reports. The court.' upheld the .plléiﬁtiff’s:-objectic.)n._s'_t_o.;.d_r_iese.
actions, and held that “once defendants .d_esignated. [prev;ousiy _identi_ﬁqd :f:é@it w;tnesses]
as experts under Rule 26(a)(2)(A), ihey. {Were] _s.ubj.ect. _'-to_beir_lg deposéd _as. -experts

‘notwithstanding their prior depositions as fact witnesses.” Id.; See"-also_'Paper_. Mill

Holding Co., Ltd. V. D.R. Horton, Inc., 2009 WL 189936 (E.D. Penn.) (party entitled to =

- redepose a previously disclosed fact witness because hé_.w_éa_s'_ identified as an exper(). The
éame reasoning applies in this case.. _ -
Finally, in rejecting Montana’s réque'st. 'to_t'a.ke:_supplem@ma.i __dépnsﬁﬁbﬁé-;_df the -
individuals identified as _expcrts,-Wyoming'__ignorf_:'s.'not _m;_iy the ;ééuirem_éntg-.:bf Rule
26(2)(2), but the provisions of CMP No. 1. S.ecltion'VH.LC;S-.-(b) of CMP No. 1 governs
Wyoming’s Rule 26(a}(2) expert disclosures. - That section expressly-prcciﬁ_égs Montana _.
from seeking “the content of Wyoming’s disclosure through 'prior_discovery.” ._Thfc:.'priér .
depositions of Pat Tyrre'_ﬁ? Jeff Fassett, Sue Lowry, Pat B_oy_d, Mike Whit_aker,' _Daﬁd
Schroeder, Dave Pelloux, Bill Knapp, Carmine LoGuidice; Kim f‘reﬁch, Lisa Li_nde_ma_nn,' .
- John Barnes, and Alan Cunningham co'.nstit'ute such _“p'ri_qr__di_séqvé_r_y.” .Seg. CMP .No."_l,
"Sec. VIILC.2 (provisions for. “Deposition Discovery” _.aire _.listeé Jund'ef _general
* “Discovery” section). Thus, Montana was prohib.itéd from inqﬁir.ing_ _iiﬁo r_haﬁers_of '

expert opinion testimony during those depositions.

T UEXHIBIT )




Accordingly, Montana should be allowed a 3upplcm¢ﬁta] depésition for each of
" the Emp_iéyesﬁ: Witm__es—sea" |
CONCLUSION

Wyoming’s Disclosure reveals a strategy of trial by s-urprise --éontrary 10 the spirit
of the discovery set forth in.the Federal Rules of Civil -_Proc’:edu_r’é and the_-spéc‘iﬁc _
requirements of Rule Rule 26(a)(2)(C) and the Speéial Master’s CMP No. 1. Such
| dilatory trial strategy is not permitted by the Federal Ruleé._a_n'd should not be pe_:rmitted
by the Special Mastér.. For the reasons set fort:,h above, Montana -ré@ﬁests the following
‘relief: | | |

a) With respect to Objection No..1: _Ah order either striking the -Em;ﬁoyee '
Witnesses Ii-sted in the Designation or _rekjﬂ_i_ring ; Wyom_ing 'te._ a;'_r;en_d. Hs
Designation within three days to include a summary of the expert opinions. aﬁd
testimony for each of the Employee Witnesses, and the facts._on which th;:y base
‘their opinions;

.b) ‘With respect to Objection No. 2: An -order _precluding -Wydniing from i
designating the entire transcripts for each of the fact-based depositions of the-
Employee Witnesses as expert testimony;

-¢) With respect to Objection No. 3: An order ciarifying_thét ‘Wyoming’s expert
witnesses may only offer testimony that is based on or related totthe._ 'opini_oﬁs in

the Designation;

~* Montana reserves the right to request an extension of time to file its rebuttal expert disclosure in the event
that Wyoming’s improper Designation prevents Montana ﬁ‘om being able to fully respond.
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