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SAN DI EGO, CALI FORNI A, MAY 12, 2015, 9:30 A M

SPECI AL MASTER THOMPSON: This is a status
conference in Mntana vs. Womnm ng before the
United States Suprene Court, and | just want to
apol ogi ze to everyone to begin with that | had
to postpone the hearing this nmorning for half
an hour, but in South Africa because they don't
seemto be capable at the nonent of actually
produci ng sufficient power to neet all of the
needs, we occasionally have | oad sheddi ng, and
furthernore, | oad shedding is frequently
announced at the |ast nonent.

So | got back to ny apartnent about 5:30
ny time to find I didn't have any power, and |
knew | woul dn't have any until 6:30 ny tine, or
7:30 nost of your tinme, and so | got on the
line wwth Ms. Carter, and |I'm glad she was abl e
to reach all of you. | hope she was able to
reach all of you so you didn't have to sit on
the line for half an hour.

So agai n, apol ogies for having to postpone
the neeting. | hope that was not too nuch of a
hardshi p for everybody.

So let's begin, as always, with

i dentification of counsel for the parties. So
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why don't we begin wth Mntana.

MR. DRAPER. (Good norning, or good
eveni ng, Your Honor. This is John Draper for
Montana. We did get the nessage from Ms.
Carter, so it was not any great inconvenience
you postponed the call. And with nme on the
phone are Al an Joscelyn, Anne Yates, and Jeff
Wechsl er for Montana.

SPECI AL MASTER THOWPSON: Ckay. Thank
you, and wel cone everybody.

So next, counsel for Wom ng.

MR. M CHAEL: Your Honor, Peter M chael
here with Janes Kaste and John Knepper.

SPECI AL MASTER THOWPSON: Ckay. Attorney
General M chael, welcone, and welcone to all of
your co-counsel.

And then finally for the great state of
Nort h Dakot a.

M5. VERLEGER  Jennifer Verleger for North
Dakot a, Your Honor.

SPECI AL MASTER THOWPSON: Ckay. And Good
norning to you al so.

| s there anyone else on the |Iine who has
not been identified so far? GCkay. Then if

not, let's -- I'"'mgoing to -- |'m hoping that
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this phonecall actually will be relatively
short, so let nme begin, though, by going off
the record for a mnute or two.

(Di scussion off the record)

SPECI AL MASTER THOWMPSON: Let's go back on
the record, and let ne just -- at this point,
the discussion is going to focus on ny proposed
Case Managenent Order No. 16, which |
circulated to all of the parties, and per
| nstructions, got answers or got comments back
from both Montana and Wom ng, and | just want
to go through the various points that the
parties raised and make sure there's agreenent
on these points, nore that | understand the
position the party's on.

So first of all, as to the addition to the
el ements of the offer that it would include
costs to the date of the offer, since ny
understanding is that that would be Mntana's
proposal and that Wom ng is not opposed to it,
| wll include costs to the date of the offer.
So that's point nunber one.

Poi nt nunber two is that, as | understand
Mont ana' s position, they woul d suggest

elimnating the bilateral character that |
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added to what would normally be the nornal
process in the Federal Rules of Cvil
Procedure. M understanding is that because
Mont ana believes that it would be entitled to
costs in any case unless they are shifted, and
since | added that in for the benefit of
Montana, | will take that out per the proposed
| anguage that | had in ny order.

So again, | wll add in costs to the date
of the offer. | will elimnate the bilateral
| anguage. That will basically nmake it very
simlar to the Federal Rules of G vil
Procedure.

| agree wth the parties that that does
have the benefit to the degree that there is
any necessary inplication of the order at a
| ater date that presumably we won't be able to
utilize the jurisprudence that has grown up
around the Federal Rules of Gvil Procedure.
So those are the first two points.

The third point was that Montana requested
that the period of tinme needed for deciding
whet her or not to accept the offer be extended
from 14 days to 28 days, and so | guess ny

guestion is does Wom ng have any objection to
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extending it by two weeks?

MR. M CHAEL: No, Your Honor. W have no
obj ecti on, Your Honor.

SPECI AL MASTER THOWPSON: Ckay. So then |
w Il extend that 14 days to 28 days, and since

there has been a delay in ny issuance of the

proposed order -- and sorry about that. It's
just difficult not having -- working from South
Africa. | would propose changing the date by

whi ch Wom ng has to make an offer from what
was originally May the 18th. M thought was
extending that a week to May 25th. So with --
does that give Wom ng sufficient tine?

MR. M CHAEL: That's fine, Your Honor.

SPECI AL MASTER THOWPSON: Ckay. Then |
wll extend -- thank you. So I will extend
then the date for the offer fromMay 18th to
May 25th. |'ll extend the period of tinme for
Montana to respond from 14 days to 28 days.

And then Wom ng nade several points in
Its comments on the proposed order. Nunber one
was that | clarify that what woul d be proposed
here is just a partial judgnent rather than a
conpleted full judgnent. That was certainly ny

intent, and | wll clarify that point in the
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case managenent order.
Second of all, Wom ng has suggested t hat
| further clarify the |Ianguage which | had in
t he proposed order taking into account the
accrual of additional interest over tine.
Wonming is correct that the reason | added
that in was to reflect the fact that,
obviously, if the offer were rejected and if --
went on -- the case went on to sone |ater point
where | had to determ ne danmages that, of
course, there would be additional interest over
that period of tinme, and that should not count
agai nst the offer that Wom ng woul d have nade.
So if it turns out that Montana gets
addi tional interest because of the fact that
there's an additional year, year and a half in
bet ween, that should not count towards whet her
or not the final determ nation of danmages is
| ess than the offer that Wom ng made. So |
will, again, clarify that particul ar | anguage
to make sure that that is clear in the proposed
or der.
And then the final thing that Wom ng
asked was that |I clarify the | anguage "Al |l

costs incurred" does not include every single
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cost i magi nable but only includes those costs
appropriately awarded, and the only difference
here is that | think Wom ng's | anguage was
sonet hing of the nature of authorized by | aw or
the Federal Rules of Cvil Procedure. And what
| woul d propose instead would be that it
basically be all costs, you know, incurred and
authorized by law or by the rules and practice
of the Suprene Court because technically, we're
not under the Federal Rules of G vil Procedure
but instead under the rul es and deci sions of
the Suprenme Court. But | wll make it clear
that it's not all costs incurred, but instead,
the costs that the Suprene Court has concl uded
in the past legitimte to award.

So does that sound fine to everybody, or
does anybody have anything they would like to
add or suggest | change there?

MR. DRAPER: Your Honor, this is John
Draper. There was one point that occurred to
us since we submtted our response to you, and
that is that you m ght want to consi der
providing that the damages and cost offers be
separate so that they could be separately

ei ther accepted or rejected. It mght cone
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cl oser to what we understand to be your
purposes to allow -- to encourage settl enent
where settlenent can occur, and if it were
provi ded that those would be separated and
could be either rejected or accepted
separately, that mght facilitate things. So,
anyway, | wanted to nention that.

SPECI AL MASTER THOWPSON: Yeah, | thought
about that also. That would certainly be ny
own preference because again, | could inagine
I n a proposal that danmages mi ght be fairly
easy, but particularly given Womng's view in
Its exceptions, there could be a significant
di fference in what Wom ng thinks would be a
reasonabl e settlenent offer and what Montana
woul d be -- would consider to be a reasonable
settlenent offer with respect to costs. So
that's why | was trying to separate them out.

MR. DRAPER:. Well, that would be fine from
our point of view

SPECI AL MASTER THOWMPSON: And Gener al
M chael ?

MR M CHAEL: That would be all right as
well. If that's the direction you wanted to

go, Your Honor, we're okay with it.
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SPECI AL MASTER THOWPSON: Yeah, okay.
Then I will go ahead and nake that change that
the -- basically, treat it as two parti al
j udgnents, one with respect to danages, and the
other with respect costs to the date of the
of fer.

kay. Wth that, is there any other

matter to di scuss because otherw se, | think we
can end early this evening. | guess, actually,
one other matter which I would -- we shoul d

probably bring up is the scheduling of another
stat us conference.

At this stage, | would think that probably
the nost | ogical one, unless people would |ike
sonething earlier, would probably be after the
28 days as expired under the case nmanagenent
order, which would nake it sonme tine in |ate
June. Does anyone have any reason that they
woul d |i ke to have a status conference
schedul ed before then?

MR. DRAPER: That sounds fine to us from
Mont ana, Your Honor.

MR M CHAEL: And that woul d be good as
well. Pete M chael here.

SPECI AL MASTER THOMPSON:  Yeah, | see no
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reason to waste your tinme, and | think that
before then, hopefully, you wll be having
detail ed di scussions with respect to
settlenent, but | don't think that having a
phonecall with nme is necessarily going to help
you on that front.

So, Ms. Carter, if you could take the
date, May 25th, and count 28 days after that,
and let's see here. | can actually go in, |
think, to ny calendar here. So if we take the
date of May 25th, then that woul d suggest we
set a status conference for sone tinme the week
of June 22nd.

M5. CARTER  Ckay.

SPECI AL MASTER THOWPSON: So go ahead and
do that. 1'll be back, so that will make it a
| ot easier to schedule at that point.
Qoviously, if the parties for any reason they
woul d i ke to get ne on the tel ephone before
then, please just let ne know, and we can
schedul e that very quickly.

And I will -- I'"mactually headed out to
di nner right now, but as soon as | get back
fromdinner, 1'll make the nodifications to the

case managenent order that | suggested, send it
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to Ms. Carter so Ms. Carter can get it out
either today as it cones in in tine.

O herwi se, tonorrow, but you can assune that

t he dated proposed offer would be May 25th, and
again, there would be 28 days to respond after
that. So anything else to discuss on this

t el ephone call?

MR. DRAPER:  No.

SPECI AL MASTER THOWMPSON: Well, if not,
then | hope everyone has a great day today, and
|'ve been reading all of the various briefs so
far, and | w sh both sides good |uck on their
drafting of the surreplies. | look forward to
readi ng them al so.

So wth that we can officially adjourn
this particular status conference.

MR. DRAPER: Thank you, Your Honor.

SPECI AL MASTER THOWPSON:  Ckay. Thank you
to all of you.

MR. M CHAEL: Thank you, Your Honor.

SPECI AL MASTER THOMPSON:  Bye, bye.

(Proceedi ngs concluded at 9:51 a.m)
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STATE OF CALIFORNIA )
¢ SS.
COUNTY OF SAN DIEGO )
I, Lauren Cadish, Certified Shorthand
Reporter licensed in the State of California,
License No. 14004, hereby certify I reported in
machine shorthand the proceedings had in the

above-entitled cause, and that the foregoing

transcript, consisting of pages numbered 1-15,

inclusive, is a full, true, and correct transcript

of said proceedings held on May 12, 2015.

DATED this 18th day of May, 2015, in San Diego,

California.

Lawen Cadeak

Lauren Cadish
CSR No. 14004
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           1      SAN DIEGO, CALIFORNIA, MAY 12, 2015, 9:30 A.M.



           2             SPECIAL MASTER THOMPSON:  This is a status



           3        conference in Montana vs. Wyoming before the



           4        United States Supreme Court, and I just want to



           5        apologize to everyone to begin with that I had



           6        to postpone the hearing this morning for half



           7        an hour, but in South Africa because they don't



           8        seem to be capable at the moment of actually



           9        producing sufficient power to meet all of the



          10        needs, we occasionally have load shedding, and



          11        furthermore, load shedding is frequently



          12        announced at the last moment.



          13             So I got back to my apartment about 5:30



          14        my time to find I didn't have any power, and I



          15        knew I wouldn't have any until 6:30 my time, or



          16        7:30 most of your time, and so I got on the



          17        line with Ms. Carter, and I'm glad she was able



          18        to reach all of you.  I hope she was able to



          19        reach all of you so you didn't have to sit on



          20        the line for half an hour.



          21             So again, apologies for having to postpone



          22        the meeting.  I hope that was not too much of a



          23        hardship for everybody.



          24             So let's begin, as always, with



          25        identification of counsel for the parties.  So
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           1        why don't we begin with Montana.



           2             MR. DRAPER:  Good morning, or good



           3        evening, Your Honor.  This is John Draper for



           4        Montana.  We did get the message from Ms.



           5        Carter, so it was not any great inconvenience



           6        you postponed the call.  And with me on the



           7        phone are Alan Joscelyn, Anne Yates, and Jeff



           8        Wechsler for Montana.



           9             SPECIAL MASTER THOMPSON:  Okay.  Thank



          10        you, and welcome everybody.



          11             So next, counsel for Wyoming.



          12             MR. MICHAEL:  Your Honor, Peter Michael



          13        here with James Kaste and John Knepper.



          14             SPECIAL MASTER THOMPSON:  Okay.  Attorney



          15        General Michael, welcome, and welcome to all of



          16        your co-counsel.



          17             And then finally for the great state of



          18        North Dakota.



          19             MS. VERLEGER:  Jennifer Verleger for North



          20        Dakota, Your Honor.



          21             SPECIAL MASTER THOMPSON:  Okay.  And Good



          22        morning to you also.



          23             Is there anyone else on the line who has



          24        not been identified so far?  Okay.  Then if



          25        not, let's -- I'm going to -- I'm hoping that
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           1        this phonecall actually will be relatively



           2        short, so let me begin, though, by going off



           3        the record for a minute or two.



           4               (Discussion off the record)



           5             SPECIAL MASTER THOMPSON:  Let's go back on



           6        the record, and let me just -- at this point,



           7        the discussion is going to focus on my proposed



           8        Case Management Order No. 16, which I



           9        circulated to all of the parties, and per



          10        instructions, got answers or got comments back



          11        from both Montana and Wyoming, and I just want



          12        to go through the various points that the



          13        parties raised and make sure there's agreement



          14        on these points, more that I understand the



          15        position the party's on.



          16             So first of all, as to the addition to the



          17        elements of the offer that it would include



          18        costs to the date of the offer, since my



          19        understanding is that that would be Montana's



          20        proposal and that Wyoming is not opposed to it,



          21        I will include costs to the date of the offer.



          22        So that's point number one.



          23             Point number two is that, as I understand



          24        Montana's position, they would suggest



          25        eliminating the bilateral character that I
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           1        added to what would normally be the normal



           2        process in the Federal Rules of Civil



           3        Procedure.  My understanding is that because



           4        Montana believes that it would be entitled to



           5        costs in any case unless they are shifted, and



           6        since I added that in for the benefit of



           7        Montana, I will take that out per the proposed



           8        language that I had in my order.



           9             So again, I will add in costs to the date



          10        of the offer.  I will eliminate the bilateral



          11        language.  That will basically make it very



          12        similar to the Federal Rules of Civil



          13        Procedure.



          14             I agree with the parties that that does



          15        have the benefit to the degree that there is



          16        any necessary implication of the order at a



          17        later date that presumably we won't be able to



          18        utilize the jurisprudence that has grown up



          19        around the Federal Rules of Civil Procedure.



          20        So those are the first two points.



          21             The third point was that Montana requested



          22        that the period of time needed for deciding



          23        whether or not to accept the offer be extended



          24        from 14 days to 28 days, and so I guess my



          25        question is does Wyoming have any objection to















                                                                           8

�





           1        extending it by two weeks?



           2             MR. MICHAEL:  No, Your Honor.  We have no



           3        objection, Your Honor.



           4             SPECIAL MASTER THOMPSON:  Okay.  So then I



           5        will extend that 14 days to 28 days, and since



           6        there has been a delay in my issuance of the



           7        proposed order -- and sorry about that.  It's



           8        just difficult not having -- working from South



           9        Africa.  I would propose changing the date by



          10        which Wyoming has to make an offer from what



          11        was originally May the 18th.  My thought was



          12        extending that a week to May 25th.  So with --



          13        does that give Wyoming sufficient time?



          14             MR. MICHAEL:  That's fine, Your Honor.



          15             SPECIAL MASTER THOMPSON:  Okay.  Then I



          16        will extend -- thank you.  So I will extend



          17        then the date for the offer from May 18th to



          18        May 25th.  I'll extend the period of time for



          19        Montana to respond from 14 days to 28 days.



          20             And then Wyoming made several points in



          21        its comments on the proposed order.  Number one



          22        was that I clarify that what would be proposed



          23        here is just a partial judgment rather than a



          24        completed full judgment.  That was certainly my



          25        intent, and I will clarify that point in the















                                                                           9

�





           1        case management order.



           2             Second of all, Wyoming has suggested that



           3        I further clarify the language which I had in



           4        the proposed order taking into account the



           5        accrual of additional interest over time.



           6             Wyoming is correct that the reason I added



           7        that in was to reflect the fact that,



           8        obviously, if the offer were rejected and if --



           9        went on -- the case went on to some later point



          10        where I had to determine damages that, of



          11        course, there would be additional interest over



          12        that period of time, and that should not count



          13        against the offer that Wyoming would have made.



          14             So if it turns out that Montana gets



          15        additional interest because of the fact that



          16        there's an additional year, year and a half in



          17        between, that should not count towards whether



          18        or not the final determination of damages is



          19        less than the offer that Wyoming made.  So I



          20        will, again, clarify that particular language



          21        to make sure that that is clear in the proposed



          22        order.



          23             And then the final thing that Wyoming



          24        asked was that I clarify the language "All



          25        costs incurred" does not include every single
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           1        cost imaginable but only includes those costs



           2        appropriately awarded, and the only difference



           3        here is that I think Wyoming's language was



           4        something of the nature of authorized by law or



           5        the Federal Rules of Civil Procedure.  And what



           6        I would propose instead would be that it



           7        basically be all costs, you know, incurred and



           8        authorized by law or by the rules and practice



           9        of the Supreme Court because technically, we're



          10        not under the Federal Rules of Civil Procedure



          11        but instead under the rules and decisions of



          12        the Supreme Court.  But I will make it clear



          13        that it's not all costs incurred, but instead,



          14        the costs that the Supreme Court has concluded



          15        in the past legitimate to award.



          16             So does that sound fine to everybody, or



          17        does anybody have anything they would like to



          18        add or suggest I change there?



          19             MR. DRAPER:  Your Honor, this is John



          20        Draper.  There was one point that occurred to



          21        us since we submitted our response to you, and



          22        that is that you might want to consider



          23        providing that the damages and cost offers be



          24        separate so that they could be separately



          25        either accepted or rejected.  It might come
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           1        closer to what we understand to be your



           2        purposes to allow -- to encourage settlement



           3        where settlement can occur, and if it were



           4        provided that those would be separated and



           5        could be either rejected or accepted



           6        separately, that might facilitate things.  So,



           7        anyway, I wanted to mention that.



           8             SPECIAL MASTER THOMPSON:  Yeah, I thought



           9        about that also.  That would certainly be my



          10        own preference because again, I could imagine



          11        in a proposal that damages might be fairly



          12        easy, but particularly given Wyoming's view in



          13        its exceptions, there could be a significant



          14        difference in what Wyoming thinks would be a



          15        reasonable settlement offer and what Montana



          16        would be -- would consider to be a reasonable



          17        settlement offer with respect to costs.  So



          18        that's why I was trying to separate them out.



          19             MR. DRAPER:  Well, that would be fine from



          20        our point of view.



          21             SPECIAL MASTER THOMPSON:  And General



          22        Michael?



          23             MR. MICHAEL:  That would be all right as



          24        well.  If that's the direction you wanted to



          25        go, Your Honor, we're okay with it.















                                                                          12

�





           1             SPECIAL MASTER THOMPSON:  Yeah, okay.



           2        Then I will go ahead and make that change that



           3        the -- basically, treat it as two partial



           4        judgments, one with respect to damages, and the



           5        other with respect costs to the date of the



           6        offer.



           7             Okay.  With that, is there any other



           8        matter to discuss because otherwise, I think we



           9        can end early this evening.  I guess, actually,



          10        one other matter which I would -- we should



          11        probably bring up is the scheduling of another



          12        status conference.



          13             At this stage, I would think that probably



          14        the most logical one, unless people would like



          15        something earlier, would probably be after the



          16        28 days as expired under the case management



          17        order, which would make it some time in late



          18        June.  Does anyone have any reason that they



          19        would like to have a status conference



          20        scheduled before then?



          21             MR. DRAPER:  That sounds fine to us from



          22        Montana, Your Honor.



          23             MR. MICHAEL:  And that would be good as



          24        well.  Pete Michael here.



          25             SPECIAL MASTER THOMPSON:  Yeah, I see no
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           1        reason to waste your time, and I think that



           2        before then, hopefully, you will be having



           3        detailed discussions with respect to



           4        settlement, but I don't think that having a



           5        phonecall with me is necessarily going to help



           6        you on that front.



           7             So, Ms. Carter, if you could take the



           8        date, May 25th, and count 28 days after that,



           9        and let's see here.  I can actually go in, I



          10        think, to my calendar here.  So if we take the



          11        date of May 25th, then that would suggest we



          12        set a status conference for some time the week



          13        of June 22nd.



          14             MS. CARTER:  Okay.



          15             SPECIAL MASTER THOMPSON:  So go ahead and



          16        do that.  I'll be back, so that will make it a



          17        lot easier to schedule at that point.



          18        Obviously, if the parties for any reason they



          19        would like to get me on the telephone before



          20        then, please just let me know, and we can



          21        schedule that very quickly.



          22             And I will -- I'm actually headed out to



          23        dinner right now, but as soon as I get back



          24        from dinner, I'll make the modifications to the



          25        case management order that I suggested, send it
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           1        to Ms. Carter so Ms. Carter can get it out



           2        either today as it comes in in time.



           3        Otherwise, tomorrow, but you can assume that



           4        the dated proposed offer would be May 25th, and



           5        again, there would be 28 days to respond after



           6        that.  So anything else to discuss on this



           7        telephone call?



           8             MR. DRAPER:  No.



           9             SPECIAL MASTER THOMPSON:  Well, if not,



          10        then I hope everyone has a great day today, and



          11        I've been reading all of the various briefs so



          12        far, and I wish both sides good luck on their



          13        drafting of the surreplies.  I look forward to



          14        reading them also.



          15             So with that we can officially adjourn



          16        this particular status conference.



          17             MR. DRAPER:  Thank you, Your Honor.



          18             SPECIAL MASTER THOMPSON:  Okay.  Thank you



          19        to all of you.



          20             MR. MICHAEL:  Thank you, Your Honor.



          21             SPECIAL MASTER THOMPSON:  Bye, bye.



          22          (Proceedings concluded at 9:51 a.m.)



          23



          24



          25
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