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ABSTRACT

The transition to the digital era has been a difficult one for many copyright owners. The
business fortunes of many copyright owners during the digital era have been shaped by
several forces, including changes in the competitive business environment in which they
operate and cultural changes that may reflect changing consumer preferences. Widely
available digital era technologies have made the reproduction and dissemination of verbatim
copies far easier. Use of such technologies has led to the widespread distribution of
unauthorized copies of copyright protected works as well as the creation and dissemination
of modified versions of one or more existing works, including through the creation of clips,
mashups, vidding, other types of fan fiction works and other practices. In the digital video
arena, YouTube has emerged as a dominant site that contains user generated content (UGC),
which may include copyright protected works. The widespread nature of unauthorized uses
in the digital era has significantly challenged copyright laws. Digital era disarray has been
particularly evident in the case of the music industry, which has experienced a particularly
messy encounter with the digital era. In the past, copyright owners typically ignored
noncommercial uses. Content owners have tried a number of strategies to respond to the
deluge of unauthorized uses, including educational efforts, digital rights management
(DRM), and lawsuits against direct and indirect infringers. All such strategies have been to
date largely unsuccessful in halting the unauthorized distribution of digital content, further,
even those strategies that may have yielded some short term positive benefits, such as the
RIAA litigation strategy against the consuming public with regard to digital music file
sharing, have also led to significant negative publicity and potentially negative reputational
effects. More recently, content owners in the music industry have proposed implementing an
Internet Service Provider (ISP) levy to compensate musical content owners for losses from
digital era piracy. This levy proposal mirrors existing levy schemes such as those in
countries in the EU, which impose extra costs on all those who purchase media that might
enable unauthorized uses. This article evaluates such levy schemes and in light of the nature
of the losses asserted by content owners in the digital era. Although content owners have
clearly experienced losses, any proposed compensation schemes should take account of
potentially three sources of losses for content owners in the digital era. Although piracy is
one possible reason for content owner losses, changes in business models and changing
cultural practices are two significant factors in the adverse business outcomes in recent
years for many content owners, particularly in the music industry. This article discusses
potential policy solutions to current copyright conflicts in light of the shifting landscape of
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creation and distribution in the digital era.
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INTRODUCTION

YouTube, MySpace, and other websites that containgessgrated
content (UGC) have become key reference points in broader debates about the
role of copyright inlhe digital era. YouTube is a phenomenal success in terms of
web traffic generated: YouTube had 51 million users in June 2007 according to
Nielsen/NetRatind,has more than 205 million visitors per moAtand
currently attracts a larger audience thaihtse nearest competitors (MySpace,
AOL and Yahoo) combined. YouTubeOs owner, Google Inc., has a stock
market capitalization that has in recent times been greater than {BMOs.

The experience of YouTube in the digital video arena follows events in
themusic arena. The music industry was the first of the cultural industries to
confront the digital erd. The music industry has by many measures not fared
well during the digital era. In response to the adverse business climate of the
digital era, some msic industry players have recently proposed the adoption of
an Internet Service Provider (ISP) levy system that would charge all consumers a
nominal sum to compensate content owners for losses that they attribute to
digital era piracy, particularly throgh consumer use of petr-peer (P2P) file
sharing technologie’s.Although P2P file sharing is likely a reason for negative
business outcomes in the digital era, the business fortunes of content owners
during the digital era have been shaped by sevaxa@dpincluding changes in
the competitive business environment in which they operate and cultural changes
that may reflect changing consumer preferences. Consequently, any proposed

! Miguel Helft, Google Aims to Make YouTube Profitable With Ads, N.Y. TIMES, Aug. 22, 2007,
athttp://lwww.nytimes.com/2007/08/22/technology/22google.html

Z Brad Stone & Matt RichteKilicon Valley Start-Ups Awash in Dollars, Again, N.Y. TIMES,

Oct. 17, 2007,
http://www.nytimes.com/2007/10/17/business/media/17bubble.html?em&ex=1192852800&en=e
f73d6181b92c6e8&ei=5087%0@More than 205 million people visit YouTube each month,
according to the research firm comSc@e.

3 Helft, supra notel.

* Stone & Richtelsupra note2 (noting that GoogleOs stock price in 2007 surged beyond $600
per share, making it worth more than IBM, which has 8 times GoogleOs revenues).

> Simon Frith & Lee Marisall, Making Sense of Copyright, in MUSIC AND COPYRIGHT 1, 3

(Simon Frith & Lee Marshall eds., 2d ed. 2004) (noting that th&iabusiness was Othe first
sector of the entertainment industry to experience the OthreatO of digital technologyO).

® Bill Roserblatt, Warner Music Group Pursues ISP Levies, DRMWatch.com, Apr. 3, 2008, at
www.drmwatch.com/ocr/article.php/3738481

" Levies are common outside of the U.S., including in most European countries, Japan and
Canada, where levies have been implementednpensate intellectual property rights holders
for uncompensated personal copi€®OBERTJ. DAMUTH, ECONOMICIMPACT STUDY: PRIVATE
COPYINGLEVIES ONDIGITAL EQUIPMENT AND MEDIA, NATHAN ASSOCIATESINC., May 4, 2006,

at 1.
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levy scheme must take account of factors relating to piracy, cultutatdand
business factors, as well as the broader context of the goals and operation of
copyright law frameworks.

YouTube users, file sharers and others are often accused violating
copyright laws as a result of their sharing of copyrighted content through
unauthorized uploading and downloading of such content. Uses of existing
content on YouTube and similar websites are, at least in some instances, more
complex than might at first appearhe range of user behaviors in the digital era
through file sharingnd on YouTube and other websites containing UGC
encompasses a wide spectrum of practices ranging from verbatim copying to
forms of sharing, borrowing and other collaborative practices that involve reuse
and in some instances transformation of existinggpted works. The uses
of existing content on YouTube and other sites also demonstrate both
continuities and significant changes in the landscape of cultural production and
dissemination.

Assertions of copyright infringement with respect to content aul ube
and other websites occur in a broader context where significant uncertainty
exists about the application of copyright law in an era of rapidly changing
technology and business models and changing behavior among creators,
consumers, and users of gaght protected works. The breadth of the scope of
copyright today means that copyright infringement is something that many
engage in with startling regularity. Consequently, as Tim Wu has recently noted,
a Ogiant Ogrey zoneOO currently exists ingtopyéluding Omillions of usages
that do not fall into a clear category but are often infringitfig.O

The lack of clarity in the application of copyright today in part reflects
the fact that assertions of infringement are based on copyright laws thhemay
over inclusive as currently applied to a broad range of activities today, including
at least some material posted on sites such as YodTuliethe same time,

8 Law Professor Edward LeeOs Youdblog gives a good overview of the myriad of materials
posted on YouTubeSee The Utube Blog: An Unofficial Blog of YouTube + The Video File
Sharing Industryhttp://theutubeblog.com/

® Michael DriscollNote: Will YouTube Sail into the DMCA's Safe Harbor or Sink for Internet
Piracy? 6 J MARSHALL REV. INTELL. PROP. L. 550(2007) (discussing YouTube and copyright).
9°Tim Wu, Tolerated Use, Working Paper No. 333, Center for Law and Economic Studies,
Columbia University School of Lavhttp://papers.ssrn.ocw/paper.taf?abstract_id=11322May
2008), at 1.

Y Tim Wu, Tolerated Use: The Copyright Problem, Slate.com, Oct. 16, 2007,
http://www.slate.com/id/2175730/entry/21757 8@ very week, in various ways, you probably
violate the copyright law. How? When, sgpu check out old MTV videos on YouTube. Or if
you, bored at work, decide to research the surprising origins of the character Grimace. Or if you
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copyright may be potentially under inclusive in other respects, including in
relation to traitional knowledgé? The potentially simultaneous over
inclusiveness and under inclusiveness of copyright and intellectual property
frameworks more generally pose a significant challenge for copyright doctrine in
the digital era.

This Article will focuson specific ways in which copyright may be over
inclusive in the digital era. It will concentrate more specifically on what the
digital era reveals about the incentives and behaviors of business actors and
consumers in the copyright arena. As a resutinef dominant model of
intellectual property protection, which focuses on propertization narratives that
emphasize strong copyright property rightsurrent copyright frameworks fail
to take sufficient account of norms of sharing, borrowing and collaborat
Competing cultural models exist and have become increasingly evident, in part
as a response to dominant propertization narratives. This failure to sufficiently
acknowledge sharing and borrowing is exacerbated in the digital era, where
changing techology and uses of such technology significantly challenge
existing copyright frameworks in many ways. One result is that copyright has
become increasingly contested in the digital era on both cultural and business
grounds. Current discourse may also absc¢he availability of other cultural
models and business practices that have the potential to enrich copyright
discourse, particularly in relation to questions of sociocultural value and impact.

This paper will focus on ways to better incorporate undedshg the
implications of the cultural and business landscape of the digital era into
copyright doctrine. This paper will also consider the ways in which particular
visions of culture and creation shape legal frameworks and their application in
the digial era. Understanding the vision of culture underlying copyright law is
an important step in creating legal frameworks that truly encompass nuanced and
complex conceptions of culture and processes of creation.

make a mix CD for a friend or play DVDs at a house party. Each will lead you into a facial
violation of the opyright law, and in today's world, it's almost unavoidab)e

2 The under inclusiveness of existing intellectual property frameworks, including copyright, has
been pointed out in discussions of treatment of traditional knowledge, for exafapEhomas
Cottier & Marion PanizzonLegal Perspectives on Traditional Knowledge: The Case for

Intellectual Property Protections, 7 1 INTQ ECON. L. 371, 372 (2004) (O[Clarefully designed

IPRs in traditional knowledge could help developing countries becomadykrs in global
agricultural markets while equitably rewarding indigenous peoples for their contributions to
international weHoeing.O).

13 NEIL NETANEL, COPYRIGHTG PARADOX7 (2008)(OProperty rhetoric, whether invoked
reflexively or strategically, haended to support a vision of copyright as a foundational
entitlement, a broad Osole and despotic dominion® over each and every possible use of a work
rather than a limited government grant narrowly tailored to serve a public purpose.O).
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YouTube and Sharing 4
l. CoPYRIGHT ANDORRACYO

A. Technology, Copying and Dissemination: Copyright in the Age of
Digital Reproduction

The scope of copyright has long been shaped by technology. The ways in
which copyright interfaces with technology are particularly evident in the digital
era, but were apparent evenlie early days of the twentieth century. In the 1908
White-Smith v. Apollo case"* for example, the Supreme Court considered whether
piano roll technology created copies within the meaning of the applicable
copyright statute. ThBhite-Smith case was ond @ number of cases and laws
intended to address the extent to which new technologies that enable or facilitate
reproduction should be permittét The progressive development and
deployment of technologies in the twentieth century made copying far easier.
Such technologies include various audiovisual media and file formats, as well as
devices to enable the use of such media and file formats. A list of such
technologies might include the Xerox machine, VCR, various tape player
technology ranging from-8ack tape cartridges to DAT, digital file formats such
as MP3 (MPEGL Audio Layer 3), MPE&, MPEGA4, and devices to play digital
file formats such as MP3 players, DVD players and CD players.

The story of copyright, particularly beginning in the twentethtury, is
thus inherently at tension with unfolding technologies that have made copying far
easier. The effects of these unfolding technologies were greatly magnified at the
end of the twentieth century by the convergence of technological developments.
The creation of digital file formats enhanced the ability of nonprofessionals to
create verbatim copies with little or no degradation in quHlitfhe effects of
digital file formats were seriously exacerbated by the presence of the Internet,
which offered an inexpensive way to distribute copies.

14209 U.S. 1, 1 (908) (finding that piano rolls are not copies within the meaning of the
applicable copyright statute).

1> See, e.g., Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984);
Recording Industry Ass'n of Am. v. Diamond Multimedia Sys.,,|h80 F.3d 1072 (9th Cir.
1999); A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 200dfyo-Goldwyn

Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).

1% Although some file formats, such BBPEG-4 ALS, permit lossless coding of medikes,

many of the commonly used audio and video digital file formats, such as MP3, AAC, and most
MPEG-4 formats, are lossy file formats that typically result in some diminution in quality as a
result of compressionSee MPEG-4 Audio Lossless Coding, ISIB/C JT1/SC29 WG 11, Jan.

25, 2008, ahttp://www.nue.tuberlin.de/forschung/projekte/lossless/mp4als.Hohelscribing
MPEG4 ALS, which extends the MPE&format to permit lossless coding of audio files, and
noting thatOlossless audio coding enables trapression of digital audio data without any loss
in quality due to a perfect reconstruction of the original sign&lié\ C. FOHLMANN, PRINCIPLES
OFDIGITAL AuDIO (5th ed.2005)(describing and discussing audio file formats generaflg)TH
JACK, VIDEO DEMYSTIFIED: A HANDBOOK FOR THEDIGITAL ENGINEER(5th ed 2007)

(describing and discussing analog and digital video file formats).

Draft of11:43 PM, 7/23/08
Preliminary Working Draft
Do Not Cite or Distribute without Consent
Copyright 2008
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Although reproduction was fairly easy prior to the digital era, the ability to
create and distribute perfect (or close to perfect) copies changed the copyright
balance by creating an easy path for at leasestegree of disintermediation of
existing intermediarie¥. Any remaining equilibrium in the operation of
copyright essentially ceased to exist in the digital era. New technologies led to
changing cultural practices and increased visibility of existiagtpres that
involved reproduction and dissemination. Perhaps more importantly, existing
industry players did not in most cases have adequate business plans for addressing
the reality of the shifting cultural, business and technological landscapes of the
digital era. Industry players have also been slow to act to embrace new
technologies for fear of cannibalizing existing sources of revenue.

B. Piracy and Unauthorized Uses

The content industries, including the cultural industries and software
industrieshave long played a role in seeking to shape copyright law to benefit
their interests and maximize their economic retdifrishe drafting of the 1976
Copyright Act reflects the role of such intereStsAs a number of commentators
have noted, industrwritten copyright frameworks had at best questionable
theories of users and consumers that did not adequately accommodate the varied
range of interests and parties that might be stakeholders from a copyright
perspective.The expansion of copyright law durifgettwentieth century was
paralleled by important shifts in language that led to any unauthorized use of a
copyrighted work being characterized as Opirdtyfis shift in language use
has been the foundation of legal strategies by businesses and husanests
that have sought to encourage the adoption of legal frameworks that are favorable
to business interests. The threat of Opiracy,O for example, was used by interest
groups that lobbied for the adoption of the Agreement on TiRadiated
Intellectud Property Rights (OTRIPS®).

7 Such disintermediation is by no means limited to the traditional media arena but reflects
broader societal trends concernmgress to and dissemination of informatiSae, e.g.,
Lawrence Solumbownload It While Its Hot: Open Access and Legal Scholarship, 10 LEWIS &
CLARK L. Rev. 841 (2006) discussing the shift in legal scholarship from law reviews to open
access legal blagand noting that existing intermediaries are being supplemented by
disintermediated forms).

18 Neil W. Netanel Why Has Copyright Expanded? Analysis and Critique, in NEW DIRECTIONS

IN COPYRIGHTLAW, VoL. 6, (Fiona Macmillan, ed., 2008) (discussing the ipldtcauses for
copyrightOs expansion)

19 JESSICALITMAN , DIGITAL COPYRIGHT61-63 (2001) fioting the prominent role of copyright
stakeholders in drafting copyright legislation).

29LITMAN , supra notd 9, at85 (roting expansion in uses of term piracy, which in past was
applied to those who made and sold large numbers of counterfeit copies but which today is used
to describe Oany unlicensed activityO).

2L susan K. SellPost-Trips Developments: The Tension Between Commercial and Social

Agendas in the Context of Intellectual Property, 14FLA. J. NT'L L. 193, 19495 (2002)
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The tendency to characterize unauthorized uses as piracy is connected to
copyright business models that seek to treat copyrighted protected works as
valuable assets whose exploitation should be at least substantially cdriiyolle
copyright owner$? This business model of intellectual property is consistent
with a payperuse model that maximizes the value of content by eliminating
uncompensated uses of materials that they?whis type of business model
may in significaninstances be considerably at odds with the reality of the
business and cultural landscape evident in the transition to the digftal era.

C. Copying and Creation

The advent of the digital era has thus magnified existing fault lines in
copyright doctrine. A such, the transition to the digital era raises similar
concerns, at least in some respects, to those that arose in connection with the
transition to the industrial economy in earlier historical peridiscussions of
YouTube and UGC underscore a digoauity between cultural models of
expected behaviors in the digital era. Although the behavior of consumers or the
Omisbehaving massesO is often a focus in the digital era, the story of behaviors in
the copyright arena in the digital era is as much elaead to changing business
behaviors. Rather than focusing on the misbehaving masses, this Article seeks to
understand the changing context of business behaviors in the digital era and thus
discuss the extent to which characteristic business behavithres digital era
have contributed to current circumstances.

Copyright theory does not adequately encompass the discontinuity
between expected and actual behaviors of either consumers or businesses. Such
theory also does not sufficiently attend to theamidg gulf between many
behaviors of consumers and businesses in the digital era. The discontinuity
between actual and expected behaviors highlights significant differences of
opinion about behavioral norms evident today in the copyright context. This
discontinuity also reflects a significant divergence between the norms of behavior
thought to be incentivized by copyright and the range of actual behaviors that may
exist in the copyright arena across a wide range of actors, including businesses,
consumersnd users.

(discussing American intellectual property industry lobbying groups that Oplayed a major role in
drafting and insuring adoption of TRIPsO).

2 Olufunmilayo B. Arewadll Work and No Play: Intellectual Property as Serious Business

(2008) (manuscript on file with author).

ZLITMAN, supra notd 9, at27 (noting that the DMCA facilitates a pagruse system).

24 See John Tehraniarpfringement Nation: Copyright Reform and the Law/Norm Gap, 3UTAH

L. Rev.537, __ (2007) (noting that the U.S. increasingly reflects a nation of copyright
infringers as copyright becomes increasingly relevant in everyday life).
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A limited copyright cultural vision is often evident in discourse about
YouTube and websites containing UGC. The vision of cultural production
evident in copyright is highly influenced by hierarchy and conceptions of high
culture production.Some copyright discussions, however, consider transmissions
characterized as Oamateur to amaféufiese discussions shed needed light on
alternative patterns of transmission and dissemination, but do not always
contextualize the long tradition of varig@nsmissions in the cultural contét.
Viewing YouTube and UGC using the insights of cultural practices such as fan
fiction, viding, and folklore may, however, lend greater understanding to the
collaborative ways in which new works have and will likebntinue to be
created.

Although the discontinuities between YouTube and other UGC websites
as digital era phenomena and previous manners of creation prior to the digital era
are often emphasized, greater attention to potential continuities is important fo
contextualizing YouTube and similar websites within the broader landscape of
cultural production. The continuities between UGC websites andigital
forms of cultural production such as vidding and even oral folklore forms of
cultural production araot always recognized. Vidding, a form of fan fiction that
emerged in the mid970s, has been characterized as an early example of remix
culture and involves largely female creators who create music videos from
existing footagé’ Folklore has long beemamportant aspect of culture in two
ways of significance to considerations of YouTube. Folklore is shaped
collaboratively by cultural participant and often reflects decentralized forms of
transmission said to characterize Web 2.0.

Folklore forms such gsroverbs, riddles, folk narratives, ballads, urban
legends, and urban office folklore are core aspects of caftukéthough
folklorists often speak in terms of folklore genres, many aspects of culture may

% See, e.g., Dan Hunter & Greg Lastowkaynateur-to-Amateur, 46 WM & MARY L. REV.

(2004).

0 Understanding the context of YouTube as part of a range of potential cultural practices can
also avoid potentially limiting cultural production in that YouTubecigrsby some as a force
limiting creativity by virtue of its widespread nature and populardige Nick Douglas,

YouTube’s Dark Side: How the Video Sharing Site Stifles Creativity, Slate.com, July 18, 2007, at
http://www.slate.com/id/2170651

%" Francesca @ppa,Celebrating Kandy Fong: Founder of Fannish Music Video, In Media Res
athttp://mediacommons.futureofthebook.org/videos/2007/11/19/celebiledimdy-fong-
founderof-fannishmusicvideo (ORemix culture didnOt start with the Internet. Women have been
vidding, or making music videos with found footage, since at least 1975, when Kandy Fong
made her first slideshows.O); Logan Hille Vidder, N.Y. MAG. Nov. 12, 2007, at
http://www.nymag.com/movies/features/videos/40622/index.fititérviewing prominent

vidder Luminosity, who did not use her name in the interview for fear that producers would sue
her).

28 Elliott Oring, On the Concepts of Folklore, in FOLK GROUPS ANDFOLKLORE GENRES(1986).
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derive from, contain or include folkloristic elemts®® In addition, for more than

two centuries, folklore has served a powerful role in shaping ideology about
culture and cultural productidf. Visions of folklore, high culture and popular
culture are embedded within hierarchical assumptions aboutayproduction in
both the legal and cultural studies arenas. Understanding these cultural
production hierarchies can help us better comprehend the assumptions implicitly
made in copyright doctrine about how users should use cultural material.

The digitd era challenges many of these distinctions and assumptions
made about particular cultural forms, in part by virtue of the widespread
dispersion of the technological means by which cultural goods may be both
produced and widely disseminated. The disparsicsuch technological tools
has significantly influenced both the creation and dissemination of cultural works.
YouTube and UGC thus reflect a shifting landscape of cultural creation and
distribution that fundamentally challenges both copyright docamtkits
underlying assumptions. The generation and broad distribution of content by
users also interface with contested cultural space in which various parties may
claim rights to control or use cultural works. The generation and distribution of
such catent also raise fundamental questions about structures of control within
copyright law that have thus far been a principal means by which content owners
have controlled access to and distribution of their works. Structures of control
and the ways in whitintellectual property frameworks may serve to delimit
access to cultural works and may also have broader cultural implications. These
broader implications should inform digital era copyright legal debates. Such
broader implications are particularly eghnt to considerations of mechanisms by
which new works are created and the role of creators in varied contexts.

Legal commentary often pays homage to idealized conceptions about
cultural production and creators. Because the production of many works is
assumed to be autonomous, the images of creators and users in copyright remain
simple yet at the same time quite distorted in many respects. A number of legal
commentators have noted the lack of coherent theories about users and consumers
in copyright law®! Copyright discourse also generally fails to incorporate a
nuanced understanding of the ways in which overlapping categories such as
creators, users and consumers relate to and use cultural material. Such
misunderstandings are rooted in assumptionstdimw culture is created and

9 Folklore has been defined as a compound term encompassing lkptr fmy group of people
that share at least one common factor, as well as lore, which is often taken to mean particular
genres or types of folklore productiofee Alan DundesWhat is Folklore?, in THE STUDY OF
FOLKLORE 2 (1965); Oringsupra note28, at 122 (noting some limitations of the conception of
the folk outlined by Alan Dundes).

%0 JOHN STOREY, INVENTING POPULAR CULTURE 1-2 (2003).

31 Joseph P. LiuCopyright Law’s Theory of the Consumer, 44B.C. L. Rev. 397, 402 (R03);

Julie E. CohenThe Place of the User in Copyright Law, 74 FORDHAM L. ReEv. 347, 374 (2005).
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reinvented in varied social contexts and myriad ways in which creators, users and
others may seek to manipulate cultural material.

Although many acknowledge that copying is involved in the creation of
new works, far fewer anatg the broader implications of this recognition. This
results in an effective denial of the importance of borrowing and collaboration in
creation that remains a dominant feature of copyright doctrine. This dominant
view of copyright that effectively dees borrowing and collaboration in the
creation means that copyright law disfavors new creations that also reveal their
trail of consumptiori?> This reflects the operation of copyright largely as a
default property rule, which assumes that uses of exigtimgs should require a
copyright ownerOs consent. The current operation of copyright is mismatched in
that this vision of creation and permission in many instances does not reflect the
ways in which new works are actually creaféd.

The consequences ofighmismatch are relevant for all types of creation,
not just those types of creation that are generally thought of as collaborative in
the popular cultural realm such as UGC and fan fictfom the music arena, for
example, borrowing is pervasive and emmc in all musical genres and time
periods, including among classical composers such as Bach, Beethoven and
Mozart®®> Such borrowing is not limited to musit.Historically, borrowings
from folklore have been an important element of cultural producti@goezed
as high culture and popular culture.

Folklore forms are typically collaborative and exist in multiple forms or
variants’’ Acknowledging the folkloristic influences in cultural production

32 peter JasziContemporary Copyright and Collective Creativity, in THE CONSTRUCTION OF
AUTHORSHIP. TEXTUAL APPROPRIATION INLAW AND LITERATURE 29, 48 (Martta Woodmansee

& Peter Jaszi eds., 1994).

% Olufunmilayo B. ArewaFrom J.C. Bach to Hip Hop: Musical Borrowing, Copyright and

Cultural Context, 84N.C. L. REv. 547, __ (2006).

3 Significant legal discussion does existing concerning fan fiction, whiclctrgiéterns similar

to UGC of users/creators who use existing copyrighted works in the creation of new works based
on the existing works or using characters and other elements of the existing $eerksg.
Deborah Tusseygrom Fan Sites to Filesharing: Personal Use in Cyberspace, 35GA. L. REV.

1129 (2001)Francesca Coppd, Brief History of Media Fandom, in FROM FAN FICTION AND

FAN COMMUNITIES IN THE AGE OF THEINTERNET. NEW ESSAYs41-59 (Karen Hellekson &

Kristina Busse, ed. 2006); Rebecca Tushbe&ta! Fictions: Copyright, Fan Fiction, and a New
Common Law, 17 LOY. L.A. ENT. L.J.651(1997) Rebecca Tushne®ayment in Credit:

Copyright Law and Subcultural Creativity, 7T0L. & CONTEMP. PROB. 135 (2007).

% Arewa,supra note33, at ___see infra note68 and accompanying text.

% Olufunmilayo B. ArewaJhe Freedom to Copy: Copyright, Creation and Context, 41U.C.

Davis L. ReEv. 477 (2007) (discussing the importance of copying usical and literary

creation).

3" WOLFGANG MIEDER, TRADITION AND INNOVATION IN FOLK LITERATURE Xi (1987) (OSuch
traditional texts, certainly oral texts, exist by repletion and therefore in numerous variants.O);
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would aid in recognition of the fact that multiplicitiesroeaning and diversity

of usage are not at all atypical in the cultural aréfe influence of folklore in
the production of other cultural texts remains today often an unacknowledged
factor, particularly in legal discussions of cultural productionr éxample, as
Lawrence Lessig notes in his discussion of the origins of Disney films, some
Disney films came from sources like the Brothers Grimm, while others came
from works of fiction®° LessigOs point is that Disney took existing cultural
elements andsed them to form new cultural texts, which is an example of what
he terms Orip, mix and buif.0

LessigOs Disney example highlights the ways in which culture is recycled
in myriad ways, not only by Disney, but also by the sources from which Disney
derived ts creations. The Brothers Grimm tales were themselves taken from
variants of fairy talesMSrchen)ong in common circulation. The Brothers
Grimm collected the tales they published from informants. Although the Grimms
modified the tales, the tales wezemmunal cultural texts that the Brothers
Grimm used for their own purpos&sThe Brothers Grimm example reflects the
fact that access to communal cultural texts has potential to becomevayne
avenue flowing from being part of a collectivity to beattached to a proprietary
right held by an individual or commercial entity. The flows within this process
depend in large part on the legal configurations that may be used to shape
guestions of rights and access. Legal configurations that recognizs tacces
cultural texts as a valued goal of copyright would tend to give greater emphasis to

ALAN DUNDES& CARL R. PAGTER, WHEN Y OURE UP TO Y OURASS INALLIGATORS: MORE

URBAN FOLKLORE FROM THEPAPERWORKEMPIRE 14 (1987)(discussing the collaborative nature
of urban office folklore, which exists in multiple versions and variants).

% Tolagbe Ogunleyedfrican American Folklore: Its Role in Reconstructing Afiican American
History, 27J. BLACK STUDIES 435, 436 (1997) (OFolklore represents a line to a vast,
interconnected network of meanings, values, and cognitions.O).

39 LAWRENCELESSIG FREECULTURE: HOw BIG MEDIA USESTECHNOLOGY AND THELAW

TO LOCK DOWN CULTURE AND CONTROL CREATIVITY 23 (2004) foting that the Brothers

Grimm modified their stories significantly to make them more palatable for chijd¢ay)
Stone,Things Walt Disney Never Told Us, 88J. AM. FOLKLORE 42, 44 (1975)noting that

three Disney films are based on MSrchen: OSleeping BeautyO and OSnow WhiteO from the
Grimms and OCinderellaO from Perrault).

“0LESSIG supra note39, at 2324; Stonesupra note39, at 44 (noting that the heroines

selected by Disney from the Brothers Grimm compilation reflects a bias toward heroines
who are passive, patient, obedient, and industrious, as compared with the full spectrum of
Brothers Grimm heroines from whid®isney might have chosen).

“I The story of the Brothers Grimm and their tales is an interesting one involving a significant
amount of deception on their part with respect to, among other things, the sources of their tales
and nature of modifications thayade in the talesSee JOHN M. ELLIS, ONE FAIRY STORY TOO
MANY : THE BROTHERSGRIMM AND THEIR TALES (1985);Simon J. BronnerThe Americanization

of the Brothers Grimm, in FOLLOWING TRADITION 184-236 (1998)
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maintaining processes of transmission such that flows of cultural texts are a two
way procesé?

1. NARRATIVES, INCENTIVES, AND CHANGING DIGITAL ERA
CONTEXTS

The cultual assumptions that often underlie copyright theory reflect
beliefs about copying and creation that do not adequately take account of the
myriad ways in which new works are created. As a result, assumptions about
incentives typically made in copyrightsdiourse are often incomplete. Many
contexts of the operation of copyright in the digital era highlight ways in which
this incomplete copyright vision may have significant real world consequences.

A. Copyright Incentives and Sociocultural Value: An Incomplete
Narrative

Copyright doctrine in the U.S. is typically grounded in utilitarian
rationales. This utilitarian focus derives in part from the Intellectual Property
Clause of the U.S. Constitutidh.Although other rationales may be apparent in
the copyight arena, including Lockean, Romantic author and moral rights
conceptions, utilitarian rationales for copyright remain domiffatttilitarian
rationales for copyright focus on the need for copyright prohibitions on
unauthorized copying to give incentite@ecreators to create works that might
otherwise be underproduc&d Utilitarian rationales point out that the public
goods nature of copyright, including the inability of creators to exclude others
from using their creations and the need for copyriglat m&chanism for creators

42 Arewa,supra note ___, at ___ (noting thatocus on an intellectual property right as protecting
transmission may help provide balance and ensure continued access to cultural texts even after
proprietary claims are attached as intellectual property rights).

3U.S. NsT. art.l, a8, cl. 8(OThe Cagress shall have Power..To promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings andsDoveries.O)Twentieth Century Music Corp. v. Aiken,
422 U.S. 18, 156 (1975) (OThe ultimate aim is, by this incentive, to stimulate artistic creativity
for the general public good.@QMMITTEE FORECONOMIC DEVELOPMENT, PROMOTING

INNOVATION AND ECONOMIC GROWTH 7 (2004)(noting that Qincentives provided by copyright
protection are designed to encourage innovation by creators.O); Mark A. LEkel&¢onomics

of Improvement in Intellectual Property Law, TS TEX. L. REV. 989, 9931997) (noting that
intellectual property is about incentives to invent and create).

““William Fisher,Theories of Intellectual Property, in NEW ESSAYS IN THELEGAL AND

PoLITICAL THEORY OFPROPERTY168, 168 (Stephen R. Munzer ed., 2001); Justin Hudlies,
Philosophy of Intellectual Property, 77GEO. L.J.287 (1988).

“>Robert M. Hurt & Robert M. Smuichman The Economic Rationale of Copyright, 56 AM.

ECON. Rev. 421, 42526 (1966)WILLIAM M. LANDES & RICHARD A. POSNER THE ECONOMIC
STRUCTURE OFINTELLECTUAL PROPERTYLAW (2003} Arnold Plant,The Economic Aspects of
Copyright in Books, 1 ECONOMICA 167, 19091 (1934).
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to appropriate returns and receive compensation for their cre&tidts
appropriation of returns thus permits creators to profit from their creations
notwithstanding the public goods characteristics of knowlétgene right o

exclude is the principal means by which creators appropriate returns and are
thought to give such creators the incentive to create new Workise control

rights given to copyright owners reflected in Section 106 of the Copyright Act are
the principal nechanisms by which such owners excltitle.

However, narratives about copyright, including those grounded in
utilitarian rationales® remain incomplete and often unsatisfactory for several
reasons, including due to incomplete data, incomplete conceptioreatibn,
incomplete conceptualizations of human actors and human agency, incomplete
consideration of the costs of intellectual property, and insufficient attention of the
structure of copyright itself. Although these missing factors could be applied in
many legal arenas, they are particularly striking in the copyright context in part as
a result of the increased importance of copyright in the digital era.

The increasing importance of copyright is one outgrowth of the rising
economic and business significz of the information and entertainment
industries. In 1998, Americans spent some 120 billion hours and $150 billion on
legal forms of entertainmenit. In 1999, OcoreO copyright industries, including
motion pictures, sound recordings, music publishinigyt publishing, computer
software, theater, advertising, radio, television and cable, accounted for 6% of
U.S. Gross Domestic Product, or some $626 bififoAs a result of the
increasing economic importance of such industries, the development of bbpyrig
doctrine in recent times reflects a public choice story of industries seeking to
shape copyright law to benefit their interests and maximize their economic
returns. The extent to which the copyright structures advanced by industry parties
fails to takeaccount of other interests and may conflict with other goals of the
copyright system has become a significant theme in copyright schol@tship.

“® Kenneth W. DamSome Economic Considerations in the Intellectual Property Protection of
Software, 24J. LEGAL STUD. 321, 333 (1995) (OThe fundamental justification for creating
property rights in the results of innovation is to deal i appropriability problem.O).
“"Mark Lemley,Property, Intellectual Property and Free-Riding, 83 TEX. L. Rev. 1031 (2004)
(OCongress, the courts and commentators increasingly treat intellectual property as simply a
species of real property rathtbian @& a unique form of legal protection designed to deal with
public goods problem®).

“8 Michael A. Carrier Cabining Intellectual Property Through a Property Paradigm, 54 DUKE
L.J.1, 4452 (2004) (discussing three dangers created by the right to exclidelliectual
property law: monopoly loss, innovation bottlenecks and the impoverishment of the public
domain, speech and democracy).

4917 U.S.C. 1106 (2005).

0 Arewa,supra note36, at .

*LHAROLD F. VOGEL, ENTERTAINMENT INDUSTRY ECONOMICSXVii (1998).

°2 JULIE COHEN ET AL., COPYRIGHT IN AGLOBAL INFORMATION ECONOMY @d ed. 2006).
53
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The current centrality of copyright from a broader societal perspective is a
clear contrast to copyright in prieras. In the past, copyright was less important
and more limited in scopeSimilarly, copyright scholarship was largely devoted
to issues related to copyright doctriieWith the increasing importance of
copyright in society more generally has cometgeattention to broader
guestions of the relationship between copyright and the broader sociocultural
context of its operation.

Issues of broader sociocultural context thus remain relatively
underexamined in copyright. Further, as recent scholarshipabcopyright and
creativity highlights® even fundamental issues central to copyright such as the
models of creativity on which copyright rests have not received significant
consideration in copyright doctrine and theory. Consideration of issues of
broackr sociocultural context in copyright is limited in many respects as a result
of the narrow focus of dominant utilitarian rationales for copyright.

[As Professor Martha Nussbaum has outlined in relation to utilitarian
analysis more generally, utilitarism may be based on incomplete if not at times
misguided conceptions of human agency, particularly in contexts in which power
asymmetries exist. The existence of pervasive hierarchies of culture and power
in copyright significant influences the creatiamd implementation of copyright
doctrine®® In the copyright context, discussing the implications of copyright for
sociocultural value more generally is one way in which to address the concerns
raised by Nussbaum and others with respect to utilitariayse®a] Sociocultural
value is intended to take account of the broader goals of copyright and assess the
actual operation of copyright in light of such goals. Considerations of
sociocultural value should begin with an assessment of the ways in which
copyright doctrine is incomplete.

>*[Peter Jaszi]

% Julie E. CohenCreativity and Culture in Copyright Theory, 40UC DAvIS L. Rev. 1151, 1152
(2007).

*% Jd. (discussing lack foconsideration of creativity in dominant theories of copyright); Roberta
Rosenthal Kwall/nspiration and Innovation: The Intrinsic Dimension of the Artistic Soul, 81
NOTREDAME L. REV. 1945, 1946 (2006) (noting incomplete understanding of creativitienvi

in law governing authorsO rights in United States).

> MARTHA C. NussBAuM, WOMEN AND HUMAN DEVELOPMENT. THE CAPABILITIES APPROACH
__ (2000).

8 Arewa,supra note ____,at___
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1. Incomplete Data: Lack of Empirical Understanding of
Copyright Incentives

Little empirical understanding exists concerning copyright incentives.
Consequently, we know startlingly little about whether and how copyright
actually increases creative outplt.The lack of empirical data in the copyright
arena contrasts significantly with patent, where a number of empirical studies
have been conductél.The lack of data in the copyright context and existing
data from the patembntext suggest that expansion in the scope and duration of
copyright protection should be undertaken with great ¥afeurther, the lack of
data in the copyright context, combined with other aspects where current
assumption about copyright remain incoetp| suggests that discussions of
copyright incentives may not appropriately take account of broader questions of
sociocultural valu&® Such lack of data also makes difficult the assessment of
costs and benefits in contexts such as YouTube where maniyosssare made
concerning relative benefits and harms.

¥ RUTH TowsE, CREATIVITY, INCENTIVE AND REWARD: AN ECONOMIC ANALYSIS OF

COPYRIGHT AND CULTURE IN THE INFORMATION AGE 21 (2001) (O[W]e still cannot say with any
conviction that intellectual property law in general, and copyright law in particular, stimulates
creativity. That is norgument for not having it but it should sounddonotes of caution about
increasing it. And we still know very little about its empirical effects.O); Julie E. Cohen, Lochner
in Cyberspace: The New Economic Orthodoxy of “Rights Management”, 97 MICH. L. REV. 462,

505 n.160 (1998) (noting that the raltcopyright in inducing the production of cultural texts
remains an Ounanswered empirical questionO)

8 Mark S. NadelHow Current Copyright Law Discourages Creative Output: The Overlooked

Impact of Marketing, 19 BERKELEY TECH. L.J.785, 789 (2004) (notinthat economic

justifications for copyright prohibitions against unauthorized copying may not be necessary to
stimulate an optimal level of new creations and, in fact, appears to have a net negative effect on
creative output).

61 WESLEY M. COHEN, RICHARD R.NELSON& JOHN P. WALSH, PROTECTINGTHEIR

INTELLECTUAL ASSETS APPROPRIABILITY CONDITIONS AND WHY U.S. MANUFACTURING FIRMS
PATENT (OR NoT) (NatOl Bureau of Econ. Research, Working Paper No. 7552, 2000); Edwin
Mansfield,Patents and Innovation: An Empirical Study, 32MGMT SCI. 173 (1986); Richard C.

Levin, Alvin K. Klevorick, Richard R. Nelson, Sidney G. Winger, Richard Gilbert & Zvi
Griliches,Appropriating the Returns from Industrial Research and Development, 1987
BROOKINGSPAPERS ONECONOMICACTIVITY 783(1987); CT. TAYLOR & Z.A. SILBERSTON,

THE ECONOMICIMPACT OF THEPATENT SYSTEM (1973)

2 TowsE, supra note59, at 21.

%3 William M. Landes & Richard A. Posndndefinitely Renewable Copyright, T0U. CHI. L.

REV. 471, 475 (2003) (arguing that indefinitely renewable copyright Oneed not starve the public
domainQ); Paul J. HealBr;operty Rights and the Efficient Exploitation of Copyrighted Works:

An Empirical Analysis of Public Domain and Copyrighted Fiction Best Seller, ____MINN. L.

Rev. __ (2007), http://papers.ssrn.com/sol3/papers.cfim?abstract_id=955954 (testing the
assumptions made by Landes and Posner concerning indefinitely renewable copyright and
demonstrating that the assumptions of Landes and Posnestapirically supported).
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In addition to a lack of empirical understanding, the full range of
incentives in the copyright context remains under expl8redlthough copyright
may clearly in some instances give incentives éater, the extent to which such
incentives may or may not operate more generally is not sufficiently evaluated in
copyright doctrine. Further, little assessment is typically made of the extent to
which copyright gives incentives in aggregate or the extewhich copyright
may actually provide a negative incentive for new creations.

2. Incomplete Picture of Creation: Lack of Consideration of
Borrowing, Collaboration and Sharing

In considering copyright incentives, many commentators make
assumptions abotihe manners in which creation should occur. These views
about creation are at least implicitly rooted in many instances in incomplete
assumptions about how works of high culture are créat&iich views of
creation represent a cultural vision of creaprocesses that emphasizes the
autonomous creation of new works. As this vision of copyright is typically
constructed, those deemed authors deserve copyright protection on account of
their acts of creatioff.

The incentive based vision of copyright ipitsally incomplete in not
taking sufficient account of the importance of sharing, borrowing and
collaboration in the creation of new works. Such practices represent a norm of
creation in many contexts. In the music arena, for example, borrowing and other
forms of copying have been norms of creation in all genres and time p&riods.
Recognition of sequential and cumulative innovation as a norm in the creation of
new works highlights the generally insufficient attention paid to incentives of
creators who wesexisting works in their creatiofis.

Further, recognition of sharing, borrowing and collaboration in creation
suggests that greater consideration be given to the ways in which current

%4 Stan Liebowitz & Stephen MargoliSeventeen Famous Economists Weigh in on Copyright:

The Role of Theory, Empirics, and Network Effects 20 (Dec. 2003)gvailable at
http://ssrn.com/abstract=488085 (noting lack of considerati@the responsiveness of creative
efforts to marginal incentives and the function of ownershipteflectual property beyond the
incentive to createO).

® Arewa,supra note (discussing assumptions made about the creation of new works that
disregardhe importance of borrowing and collaboration in creation).
66

Id.

67, Peter BurkholdeBorrowing, in 4 THE NEW GROVE DICTIONARY OF MUSIC AND MUSICIANS
1-33 (Stanley Sadie ed., 2d ed. 2001) (noting the pervasive nature of musical borrowing in all
musicalgenres and time periodgyailable at http://mww.grovemusic.comd. Peter Burkholder,
The Uses of Existing Music: Musical Borrowing as a Field, 50NOTES851, 852 (1994) (giving

an overview of musical borrowing as a field).

® Jaszisupra note ___, at 40npting that copyright has lost sight of the creation of works that
entail serial collaboration)
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structures may hinder desirable creative actfitgorrowing, collabeation, and
other uses of existing works also underscore the importance of diffusion or
spillovers in the intellectual property contéXtSpillovers have always been an
important aspect of the operation of intellectual property frameworks and may be
seenas constituting an Ouncompensated benefit that one personOs activity
provides to another.®Recognition of the importance of borrowing and
collaboration underscores the sociocultural value that may rest in new creations
that use existing works. Conseqtignthe creation of such works in many
instances not only promote the underlying goals of copyright but also create
broader sociocultural value that could be better incorporated in analyses of
copyright incentives. The creation of such works is facéiavhen copyright
doctrine creates feasible avenues for encouraging such borrowing and
collaborative activities. Recognition of borrowing and collaboration should be
incorporated in copyright doctrine through development of more nuanced
conceptions of boowing and copying® In the context of UGC, YouTube, and
digital era copying more generally, such typologies of copying would enable
better delineation of what constitute acceptable and unacceptable uses of existing
works.

3. Incomplete Actors: Insufficig Attention to Human
Actors and Human Agency

Although evident in copyright since its inceptiGrpropertization
narratives of copyright have in recent years become a critical force in the adoption
of stronger intellectual property frameworKsThe increaing importance of

% Rufus Pollock Cumulative Innovation, Sampling and the Hold-Up Problem 1819, Oct. 2006,
DRUID, Copenhagen Business School Working Paper (manuscript evitfilauthor), available

at: http://ssrn.com/abstract=961351 (discussing how asymmetric information about the value of
follow-on innovation can lead to holdup problems and noting that technological change such as
that evident in the digital era that reduties costs of sampling new ideas should imply Oa
reduction in the socially optimal level of intellectual property rightsO)

OH.. DUTTON, THE PATENT SYSTEM AND INVENTIVE ACTIVITY DURING THEINDUSTRIAL

REVOLUTION 17501852204 (1984) (noting that the impedt nature of early patent system in
nineteenth century Britain was key to successful economic development because it made
diffusion possible).

"L Brett M. Frischmann & Mark A. Lemleyspillovers, 100COLUM. L. REV. __ (2007).

2 Arewa,supra note50, at .

73 Justin HughesCopyright and Incomplete Historiographies: Of Piracy, Propertization, and

Thomas Jefferson, 79S. GaL. L. REv. 993, 100842 (2006) (discussing history of conceptions of
OpropertyO in intetiial property discourseMeredith L. McGill, The Matter of the Text:

Commerce, Print Culture, and the Authority of the State in American Copyright Law, 9 AM.

LITERARY HIST. 21, 24 (1997) (discussing the literary property debate in the U.S. in thetcontex
of broader socioeconomic transitions, including the shift from a patronage system to a market for
books in the transition to a market economy); Mark RY8&-Tenths of the Law: The English
Copyright Debates and the Rhetoric of the Public Domain, 66 LAW & CONTEMP. PROBS. 75, 75

(2003) (discussing conceptions of literary property and the origins of such ideas).

"“LITMAN, supra notd9, at .
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intellectual property value from an economic and business perspective is a crucial
motivating force for many proponents of stronger intellectual property

protection’> However, little consideration is given in copyright discourse to the
operation of copyright other than with respect to incentives to cfedterther,

little attention is given to how intellectual property rights are used in real world
contexts, including with respect to strategic Uée€onsequently, the operation
humanactors and role of human agency frequently remain subject to unverified
assumptions in much intellectual property discourse, if considered 4t all.

This oversight is significant, particularly given the broader business,
economic, and other contexts withvitnich copyright operates, particularly in the
digital era. The role of artists, businesses, consumers, users and others as
conscious, motivated and satterested actors needs greater consideration.
Such behaviors should then be evaluated in termemyfrightOs core goals of
promoting valued creations.

Consideration of human actors as agents in copyright means eschewing
idealized notions of behavior and looking empirically at actual behaviors in
contexts within which intellectual property rights maetate or be used. This
consideration would also entail reconceptualizing actors involved in the
intellectual property framework as knowledgeable actors and distinguishing
between intellectual property rules (the Orules of the gameO) and the ways in
which such rules may be applied or play out in varied contexts (the Omanner of
playOf° This perspective also entails examining the ways in which holders of
intellectual property rights actually wield intellectual property rights.

The behaviors of various act within intellectual property frameworks
have real world significance and effects. The current incomplete understanding
of copyright incentives, operation and the behavior of human agents involved in

> See infranotes ___to ____and accompanying text.

® Stan Liebowiz & Stephen MargolisSeventeen Famous Economists Weigh in on Copyright:

The Role of Theory, Empirics, and Network Effects 20 (Dec. 2003) (noting general failure to
consider Othe responsiveness of creative efforts to marginal incentives and the function of
ownership of intellectual property beyond the incentive to createO), available at
http://ssrn.com/abstract=488085

""Mark A. Lemley Intellectual Property Rights and Standard-Setting Organizations, 90CAL. L.
REv. 1889, 1971 (2002) Te interaction between IP and innovation is a complex one. That
interaction isnOt simply a function of the traditional theory of IP as a mechanism for maintaining
market exclusivity. Rather, any study of IP and innovation nakst a&count of how IP is used
in the real world.ORlufunmilayo B. Arewa/ntangibles and Intellectual Property: Value and
Behavior in the Digital Era (2007) (nanuscript on file with authoffiscussing strategic uses of
intellectual property).

8 Arewa,supra note77, at __.

" Jd.; Liu, supra note31, at 402 (noting that copyright law does not have a-delieloped
theory of the consumer and noting the need for a more complex whége consumer).

8 Arewa,supra note77, at .
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copyright arena is even more problematic given ¢bairight exists in an
environment where interest groups play a pervasive role in writing, promoting
and implementing particular legal structures and interpretatiom&is

incomplete understanding of copyright and human actors reinforces the general
lack of understanding of the actual operation and consequences of copyright in
varied contexts, including in relation to questions connected to YouTube and
UGC.

4, Incomplete Benefits and Costs: Creative Significance and
Costs of Control

What constitute thecaual costs and benefits of copyright are core
questions in any consideration of copyrightOs opefatiBiscussions of cost and
benefit in the copyright arena are, however, far too often incomplete. This arises
in part from an incomplete consideratidragtual behaviors in the copyright
context and is magnified by a lack of consideration of sharing, borrowing and
collaboration. Consequently, the creative significance and sociocultural value of
uses of existing works, such as in the context of hip hagianis typically not
adequately evaluatéd.

The failure to take account of the creative significance of uses means that
the provisions is often explicitly denied to works that sample, borrow, copy or
otherwise involve sequential or cumulative inventi@opyright discourse does
not sufficiently consider the operation of incentives in such contexts. Further,
shifting rationales are often evident in the copyright context where commentators
may use utilitarian cogienefits analyses to assess whether Owewkd should
be permitted under copyright, but replace this utilitarian calculus with natural
rights rationales with respect to control and blocking rights. As a result, new
creations that seek to use existing works may be over deterred becauseitie relat
harms and benefits of such works are not truly assessed. The incentive rationales
that are pervasive in copyright discourse in the American copyright system

81 Jessica D. LitmanGopyright, Compromise, and Legislative History, 72 CORNELL L. REV. 857
(1987) (outlining the role of the copyright industries in the adopdif the 1976 Copyright Act)
William F. Patry & Richard A. PosneFguir Use and Statutory Reform in the Wake of Eldred, 92

CAL. L. Rev. 1639, 1645 (2004noting that asymmetric interegtoup pressures by copyright
owners and publiclomain publishers wgh against legislative recognition of a generous fair use
defense).

82 Landes & Posnesypra note44, at 326 (OCopyright protection . . . trades off the costs of
limiting access to a work against the benefftproviding incentives to create the work in the

first place.O).

8 paul ThZbergdechnology, Creative Practice and Copyright, in MUSIC AND COPYRIGHT 139,

147 (Simon Frith & Lee Marshall, eds., 2d ed. 2004) (noting that current copyright frameworks
Ovirtally ignore the significance of the creative uses to which [sampled sound fragments in hip
hop music] are put.O).
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consequently need to take better account of the implications of cumulative
invention.

Further,the true costs of limiting access for the creation of new works are
often not adequately considered in much copyright discourse, particularly since
new creations based on borrowing, sharing and collaboration are discouraged
under dominant copyright assutigms. The lost value of such works is an
opportunity cost of current copyright frameworks. Incentives other than with
respect to the incentive to create are similarly not sufficiently considered, which
has significant implications in cases where inteilal property rights are used
strategically, since strategic uses may impose costs also not typically considered.
At the same time, the broader sociocultural costs of the control rights by which
copyright owners actually limit access are rarely evaluaigdsufficient
specificity®* although significant dialogue exists with respect to the implications
of such control with respect to free speech, for example.

The failure to fully recognize the costs and benefits of copyright is
particularly significantn the current sociocultural context where intangibles such
as intellectual property are increasingly important from a business and economic
perspective. A substantial increase in the exploitation of intangible resources has
come with the knowledge econgraf the digital era, which has significant
implications for intellectual property because greater intangibility makes
intellectual property boundaries harder to delineate and thus more difficult for
those who are not expert to navigatdn the YouTubeJGC and other digital
era contexts, greater consideration of costs and benefits would entalil
incorporating greater analysis of whether and how such uses should be permitted
and the relative sociocultural benefits and costs of reuses of existing material.

8 Olufunmilayo B. ArewaCopyright on Catfish Row: Musical Borrowing, Porgy and Bessnd
Unfair Use, 37T RUTGERSL. J.277 (2006) (discussintpe implications of control rights in the
instance of George GershwinOs operay and Bess).

8 N. Stephan Kinsellajgainst Intellectual Property, 15J. LBERTARIAN STUDIES 1, 2 (2001)
(noting that matters become fuzzier in movement from tangible oo@aptoward the
intangible);Frischmann & Lemleysupra note71, at ___ (discussing greater difficulties in
drawing boundaries with respect to intellectual property rigitgjfunmilayo B. Arewa,
Measuring and Representing the Knowledge Economy: Accounting for Economic Reality Under
the Intangibles Paradigm, 54BUFF. L. REv. 1 (2006) (discussing the importance of intangibles
in the knowledge economy) (hereinaftehr@va AccountingO®):Wendy J. Gordonfoward a
Jurisprudence of Benefits: The Norms of Copyright and the Problem of Private Censorship, 57
U. CHI. L. REv. 1009, 1030 fn. 78 (1990) (Review BiuL GOLDSTEIN, COPYRIGHT:

PRINCIPLES LAW AND PRACTICE (1989) (OAt issue here, however, is the chilling eftec
artists, and artists are not usually copyright experts. Thus, the fact that a work could be a
potential infringement is as important in practical terms as actual infringement.O).
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5. Incomplete Conceptions of Copyright: Intangibility and
the Structure of Copyright

Copyright theory also pays insufficient attention to the structure of
copyright itself. Most importantly, copyright discussions often fail to distinguish
between the intidctual property right itself and the knowledge underlying the
right. Intellectual property may be conceptualized as a double intangible
involving two levels of intangibility: the right itself (e.g., copyright), which can
be conceptualized as a certifieaf ownership of sorts, and the underlying
knowledge over which the right gives some right of owner&hiphis distinction
is important because copyright is best conceptualized as an ownership certificate
with respect to some underlying intangible knaige.

Discussions of copyright often include both utilitarian and natural rights
rationales. Attimes, as Wendy Gordon has highlighted in her discussion of the
Grokster case, discussions of copyright may shift without notice between
utilitarian (termed onsequentialist by Professor Gordon) and natural rights
(termed deontological by Professor Gordon) ratiorfdl€Ehis inclination toward
shifting rationalizations reflects a tendency to conflate the two levels of the
double intangible. Rationales usedustify the granting of copyrights in some
cases address different aspects of the double intangible. Consequently, utilitarian
rationales typically address the certificate of ownership level of intangibility,
while natural rights rationales more ofteratelto issues connected to underlying
knowledge®®

The tendency toward shifting rationales in copyright discourse is
particularly problematic in the context of new creations that use existing works.
Discussions of grants of copyright protection to newksd@which are often
conceptualized in such a way as to ignore the reality of borrowing) are often
based on utilitarian rationales that focus on incentives and relative costs and
benefits. Considerations of the interaction of copyright in instances oivoekg
that clearly reflect borrowing of existing works have a different emphasis. In
contrast to treatment of incentives in instances involving OnewO works,
discussions of copyright control rights, which typically permit copyright owners
to prevent ceria unauthorized uses of their copyrighted works by others, are
steeped in natural rights based assumptions about right and owf{érship.

8 Arewa,supra note36, at .

87 Wendy Godon, Computer Philosophy, Moral Philosophy and the Law: The Grokster Case, in
MORAL PHILOSOPHY ANDINFORMATION TECHNOLOGY ___,  (Weckert & van den Hoven,

eds., forthcoming).

8ld at .

8 Arewa,supra note36, at ___ (disassing the significance of control rights in the copyright
context).
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The double intangible and shifting rationales for copyright protection
highlight the persistent tension between exclupnaperty rights reflected in the
intellectual property certificate and the nonexclusivity of knowledge. In the
digital economy era, this may result in less clarity about the boundaries of
ownership rights, which, combined with the tendency toward shiftitionales,
may have significant chilling implications for the creation of new works.

B. Digital Era Copyright and Content: The Digital Music Mess

The lack of clarity in the theoretical foundations and practical application
of copyright law is an importd factor in digital era copyright controversies. The
music industry was the first of the culture industries to experience the digital era
in full force. The collision between the music industry and the digital era
illustrates some consequences of inclatgcopyright. The encounter of the
music industry with the digital era has been a difficult one. The introduction of
compressed digital music files in MP3 and other formats has led to widespread
dissemination of digital music files and a host of uncensated unauthorized
uses of digital music content. The digital music encounter was a harbinger of
things to come in the digital video arena, albeit with certain important
distinctions. The unauthorized distribution of digital music files was signifyjcant
facilitated by P2P file sharing technology, including technologies introduced by
companies such as Napster and Grokster. Although significant attention has been
given to the consequences of unauthorized file sharing in the music arena, the
user behavis apparent reflect a broad range of practices ranging from verbatim
copying to transformative uses of existing works. The adjustment of copyright to
the digital era should entail distinguishing between such uses and identifying and
delineating the scopaf acceptable uses in the digital context and recognizing that
the topography of such acceptable uses may at least in some instances diverge
from that evident prior to the digital era.

File sharing has received significant attention in part because it has
become widespread during a time of declining music industry CD%alkse
recording industry has argued that file sharing has been the cause of sales
declines’ This assumed causal connection has been an important basis for the
legal responses and pglimtervention promoted by the recording industry and its
principal lobbying arm, the Recording Industry Association of America (RIAA).
The proposed ISP levy is one aspect of the recording industry business response

% Marie Connolly & Alan B. KruegeRockonomics: The Economics of Popular Music 50-60
(NatOl Bureau of Econ. Research Working Paper No. 11282, 2005), available at
http://www.irs.princetoredu/pubs/pdfs/499.pdf (noting declining music industry CD sales)

%1 Felix OberholzeGee & Koleman Strumpflhe Effect of File Sharing on Record Sales: An
Empirical Analysis, 115J.PoL. ECON. 1, 2 (2007)available at
http://www.journals.uchicago.edu/egin/resolve?JPE31618PDF (noting that the RIAA blames
declining record sales on unauthorized file sharing).
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to file sharing. However, the assungptiof causality on which recording industry
responses have been based may not be accurate. Other analyses and empirical
studies suggest other explanations for the decline in CD%atediding CD

market saturation and the decline in available physatalllocations where

music may be purchaséd.

The industry responses to P2P file sharing in the music context obscures
two underlying issues of significance in relation to copyright. The uses of P2P
technology may suggest fundamental changes in consaghavior with respect
to music consumption that would at least in some instances be better addressed by
changes in industry business models rather than by changes in law or the
imposition of levies. To some extent, technology companies such as Apple Inc.,
who now distribute content, may have been more responsive to changing
consumer behaviors with respect to consumption of digital mtisecondly, the
practices to which many content owners object actually include a broad range of
activities, some of whitinvolve verbatim copying, others of which reflect
familiar practices of collaboration and borrowing applied in new contexts. How
copyright should distinguish among and treat such practices remains an issue of
continuing debate. This debate is partidylenarked in the digital video arena,
where verbatim copying is likely proportionately less than in the digital music
arena.

C. Changing Contexts: YouTube, UGC and Web 2.0

YouTube and other mechanisms for the viewing and distribution of digital
video conént became prominent after the advent of digital music. As was the
case in the digital music arena, significant tension has emerged as is evident in
behaviors that reflect an increasing dissonance between laws enacted in prior eras
that now operate in theontext of digital era norms and behaviors. YouTube and
UGC should be considered within the context of this broader business, economic
and societal transition.

YouTube exemplifies a fundamental paradox that has arisen in the digital
era between prdigital legal and business structures and digital era behaviors.

214. at 3 (concluding through empirical analysis that file sharing has an effect on music sales
that is statistically indistinguishable from zer@gpnnolly & Kruger supra note90, at 5660.

% David Hesmondhalgtigitalisation, Copyright and the Music Industries, in UNPACKING

DIGITAL DYNAMICS: PARTICIPATION, CONTROL AND EXCLUSION (Peter Golding, & Graham

Murdock eds., 2006), at 3, available at http://www.cresc.ac.uk/publications/documents/wp30.pdf;
Ethan SmithSales of Music, Long in Decline, Plunge Sharply, WALL ST. J., Mar. 21, 2007, at

A1l (discussing factors underlying decreasing music sales, ingltieinclosing of many retail

outlets where music could be purchased).

% Nicola F. Sharpe & Olufunmilayo B. Arewh, Apple Playing Fair? Navigating the iPod

DRM Controversy, 5NwW. J. TECH. & INTELL. PROP. (2007).
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YouTube, which was bought by Google in 2006 for $1.65 bifffdras
established itself at the forefront of what is often called Wef°2. 0veb 2.0 is a
term typically used to refer to the Oexjuosf blogs, social networks and video
sharing sites [that] has allowed any Internet user to become a journalist or
filmmaker or music star’O Since its inception, YouTube has been a leading
moving force and has exemplified the trends associated withA/@&b Unlike
traditional content owners, whose business models rely to a significant extent on
licensing revenues from content, YouTube has an advertising based revenue
model, which means that YouTube revenues tend to increase as traffic to its
website hcrease$? Despite the success of this model in generating website
traffic, YouTube has yet to generate a profit.

9 Google Inc.Google To Acquire YouTube for $1.65 Billion in Stock, Oct. 9, 2006, at
http://www.google.com/intl/en/press/pressrel/google_youtube.html

% Driscoll, supra note9, at 552 (YouTube, a free video sharing website, ranks number one
worldwide n video and movie website visitors with twice the number of viewers as the next
ranked site .OFull Text: Keen vs. Weinberger, WALL ST. J. ONLINE, July 18, 2007, at
http://online.wsj.com/article/SB118460229729267677.hReply All, The Good, the Bad, And

the ‘Web 2.0°, WALL ST. J. ONLINE, July 18, 2007, at
http://online.wsj.com/article/SB118461274162567845.htm|I?mod=Technology

%" Reply All, supra note96; see also Jeannine M. Marques, NotBuir Use in the 21st Century:

Bill Graham and Blanch v. Koons, 22 BERKELEY TECH. L.J. 331, 331 (2007) (OYouTube,
MySpace, Blogspot, and countless other websites offer amateur creators (and even professional
content companies like CBS) the opportunity to produce innovativiertband to post it
immediately and freely to a worldwide audier@g.

% paul Boutin 4 Grand Unified Theory of YouTube and MySpace, Slate.com, Apr. 28, 2006,
http://www.slate.com/id/214063%foting that YouTube and MySpace Ofit the textbook
definition d Web 2.0 that hypothetical nexgeneration Internet where people contribute as
easily as they consume.®)uTube Serves up 100 Million Videos a Day Online, USA TODAY,

July 18, 2006, atttp://www.usatoday.com/tech/news/2606 16-youtubeviews_x.htn?

(OrouTube, the leader in Internet video search, said Sunday viewers are now watching more than
100 million videos per day on its site, marking the surge in demand for its “sizacK video

fare. Since springing from out of nowhere late last year, YouTabedme to hold the leading
position in online video with 29% of the U.S. multimedia entertainment market, according to the
latest weekly data from Web measurement site HitwisAr@yew Kantor,YouTube’s Success

Proves Content, Not Slick Production Is King, USA TODAY, Sept. 21, 2006, at
http://www.usatoday.com/tech/columnist/andrewkantor/209®1-youtube_x.htn{O[T]he

three most popular series on YouTube are done by amateurs with cheap webcams and cheap
technology, and people are flocking to O¢m

% Driscoll, supra note9, at 553 (WouTube receives revenue by offering various types of
advertising space. Thus, the more visitors YouTukleaats, the more revenue received from
advertisers. Despite the largember of visitors, this business model has failed to generate
substantial revenue [sic] because of high operating costs.O) (citations omitted).

19019 YouTube: Waiting for a Profit, BusinessWeek.com, Sept. 18, 2006, at
http://www.businessweek.com/magaZontent/06_38/b4001074.htm?chan=tc&campaign_id=
bier_tcs.g3a.rss090806hboting that YouTube had yet to make a profit by September 2006);
Helft, supra note2 (noting that Google has developed a strategy to rifakd ube profitable by
delivering user controlled advertisements with YouTube content).
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YouTube has also had a significant social and cultural impact in a number
of spheres. In the political arena, for example, YouTube hagetahe
dynamics of the political process in the U8 where videos uploaded to
YouTube are thought to have significantly influenced the outcome in at least one
recent senate ra¢®. Videos uploaded to YouTube have been instrumental in
uncovering instanaeof police brutality® YouTube has also been used by law
enforcement officials to assist in crime fighti§. YouTubeOs reach is by no
means restricted to the U.S.; YouTube has become a truly globat%orce.

In the entertainment and broader content arénaTube has created
innovative functionality and uses that have been rapidly adopted by consumers
and contributed to YouTubeOs viral grot#thAt the same time, however, the
operation of both Google and YouTube has presented significant challenges to
exiding business and legal frameworks. Many of the copyright concerns with

191 The 2008 OYouTubeO Election? The Role And Influence of 21st Century Media, 2008
Symposium, Catholic University of America Columbus School of Law, Mar. 13, 2008, Webcas
athttp://commlaw.cua.edu/symposia/symposia_index.cfm (discussing the role of media such as
YouTube and MySpace in the 2008 electialgmes WolcottThe YouTube Election, VANITY

FAIR, June 2007http://www.vanityfair.com/ontheweb/features/2007/06/wttR00706 Amy

Schatz Snowman Video In YouTube Debate Chills Some Politicos, WALL ST. J.,July 31, 2007,

at Al,http://online.wsj.com/article/SB118582060979882460.h{discussing the role of a

talking Snowman Video in the YouTube debate among the detimwprasidential candidates).

102 Andrew Sullivan Video Power: The Potent New Political Force, TimesOnline, Feb. 4, 2007,
http://www.timesonline.co.uk/tol/comment/columnists/andrew_sullivan/article1321781.ece
(noting the power of video and the role of YoW&un causing the campaign of Senator George
Allen to Ohit a brick wallOFrank Rich,2006: The Year of the ‘Macaca’, N.Y. TIMES, Nov. 12,

2006,
http://select.nytimes.com/search/restricted/article?res=F60F11F7345B0C718DDDA80994DE40
4482#(discussing the fe of the YouTube OmacacaO video in George AllenOs defeat).

193 Alex Veiga, YouTube.com Prompts Probe of LAPD, Associated Press, Nov. 11, 2006,
http://abcnews.go.com/US/wireStory?id=2645350&CMP=CRE&SFeeds0312 A Police in
YouTube Beating Film, BBCNews, No10, 2006,
http://news.bbc.co.uk/2/hi/americas/6136046.stm

19%|an AustenFighting Crime Using Videos on YouTube, N.Y. TIMES, Dec. 18, 2006,
http://www.nytimes.com/2006/12/18/technology/18hamilton.htm|?ex=1324098000&en=c09b67
c65aec7f21&ei=5090&partnerggserland&emc=rss

1% pavid Sarnod Global YouTube, L.A. TIMES, July 1, 2007,
http://www.latimes.com/businessfta-webscout1jul01,1,2327178.story?colltaninaw
businesgdiscussing the launch of nine new YouTube country websites, including sites for
Brazil, the Netherlands, Poland, and Japafdyico Drug Gangs ‘in Web taunts’, BBCNews

Online, Feb. 14, 200http://news.bbc.co.uk/2/hi/americas/6361899 &ioting that rival

Mexican drug gangs are using YouTube videos to exchange bloody and graphic Tdortas
Fuller, Thailand Bans YouTube, N.Y. TIMES, Apr. 5, 2007,
http://www.nytimes.com/2007/04/05/business/worldbusiness/05tube.htmI?ex=1333425600&en=
d4c3824714b7b322&ei=5088&partner=rssnyt&emc%reging that Thailand banned YouTube

as a result of aigeo posted of the King of Thailand that was deemed denigrating).

198 Driscoll, supra note9, at 553 (Dhe reasons behind YouTube's tremendous popularity are
probably due to several factors. First, YouTubeOissitampletely free. Second, the site is easy
to use. Third, its servers hold videos that are in high demand, including infringing videos.O
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respect to YouTube and Google relate to the ways in which they and their users
make use of existing copyrighted material.

In GoogleQOs case, controversy has arisen concerning the Gibogty
Project. The Google Library Project, which is part of Google Book S&¥rch,
enables users to search within scanned books to find relevant material in such
books that might otherwise be difficult to filf. The Google Library Project has
led to lawsuits filed against Google in 2005 by the Authors Guild and the
Association of American Publishers alleging copyright infringerm®n¥ouTube
has similarly encountered significant legal controversy on account of the ways in
which YouTube users make useendsting content on YouTubé’

YouTube and Google illustrate some ways in which technological changes
continue to challenge existing legal frameworks, particularly intellectual property
laws. Many of these debates center around the ways in which exisingght
frameworks should operate in the digital era. These issues are significantly
disputed and form the basis for legal actions from varied constituencies. Much
attention has been devoted in legal discussions to the increasingly aggressive
behaviorsand legal activities of content owners and their representatives,
particularly the principal recording industry lobbying arm, the RIAA, which has
followed an aggressive litigation strategy that targets its customers in recent

years-*! This litigation stréegy in many instances has focused on using

197 As part of the Google Library Project, Google has created Google Book Search, which
involves arrangements withnumber of libraries to scan the works in their collections into
digital format at GoogleOs expense. Google currently has agreements with a number of
universities, including Harvard, Michigan, Cornell, Bavarian State Library, New York Public
Library, Natonal Library of Catalonia, Stanford, Princeton, University of California and others.
Google offers differing levels of access to such scanned books on the Internet, depending on
whether the books are protected by copyright and whether the copyrightlmasnemquested that
its content not be made available through the Google Library. The Google Library Project
permits users to search within scanned books to find relevant material within such books that
might otherwise be difficult to find See Olufunmilayo B. ArewaOpen Access in a Closed
Universe: Lexis, Westlaw, Law Schools and the Legal Information Market, 10 LEWIS& CLARK

L. Rev. 797, 83334 (2006); Google Library Partners,
http://books.google.com/googlebooks/partners.html.

198 Arewa,supra note107, at 834.

199 McGraw Hill Companies v. Google Inc. @v881) (S.D.N.Y. Oct. 19, 2005); The AuthorOs
Guild v. Google Inc. (052V8136) (S.D.N.Y. Sept. 20, 2005); Peter Giviévpgle and the Book
Publishers: Testing the Limits of Fair Use in the Digital Environment, 14 BRIGHT IDEAS (2005),
http://aaupnet.org/aboutup/issues/pgbrightideasifabeth HanrattyGoogle Library: Beyond
Fair Use?, 10DUKE L. & TECH. Rev. (2005),
http://www.law.duke.edu/journals/ditr/astes/PDF/2005DLTR0010.pdf.

H1O6ee infra notes ___ to ____ and accompanying text.

111 Sharpe & Arewasupra note94, at ____ (discussing the lack of a recording industry business
strategy in the digital era and the@nt RIAA litigation strategy that targets its consumers);
Electronic Frontier Foundation, RIAA v. The People: Four Years Later Report, Aug. 2007,
http://w2.eff.org/IP/P2P/riaa_at_four.pdf (discussing the RIAA litigation strategy) (last visited
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copyright law to block unauthorized or unlicensed uses that not uncoincidentally
also might present a competitive business threat to the recording industryOs
business modelfg? This litigation strategy has ledetiRIAA to garner

settlements averaging $4,000 from legal actions against some 30,000 alleged
infringers™® The first RIAA infringement case verdict in October 2007 was a
victory for the recording industry? The jury awarded $222,000 or $9,250 in
damagesdr each of the 24 songs involved in the tHal.

In the current copyright context, however, all sides attempt to use existing
legal frameworks to reinforce particular interpretations of the law, as well as
creates norms of behavior that reflect such inatapions:'® Those in favor of
strong property rights tend to describe all unlicensed uses as OpiracyO and seek to
instill copyright norms that prohibit any unauthorized or unlicensed'tSes.

Further, clearance culture in the movie and recording industeass that all or

most uses must receive prior authorization, irregardless of whether the actions
being cleared are permitted by copyright or might constitute fait'ti<@ne

trend with respect to online content today is to use mechanical filtering to
autanatically prevent copyrighted material from being posted on websites such as
YouTube. Google, for example, has developed a filtering tool for You'ttibe.
Similarly, a group of Internet, media, and technology companies have recently

October 182007).
12 grEVEN LEVY, THE PERFECTTHING: HOw THE IPOD SHUFFLESCOMMERCE, CULTURE, AND
COOLNESS27-31 (2006)(describing digital era music lawsuits by the RIAA in response to
different technologies).
Y3 Jeff LeedsLabels Win Suit Against Song Sharer, N.Y. TIMES, Oct. 5, 2007,
Pltﬁp://www.nytimes.com/2007/10/05/business/media/05music.html

Id.
5 14.; Section 504 of the Copyright Act provides that infringers are liable for either actual
damages and profits or statutory damages that may range from $780a0@ger infringement
and up to $150,000 per infringement in cases involving willful infringement. 17 U.S.C. 504
(2006).
16|  RAY PATTERSON& STANLEY W. LINDBERG, THE NATURE OF COPYRIGHT. A LAW OF
UserR®) RsHTS10-11 (1991)(noting that copyright ownemnd others with vested interests have
influenced and promulgated Oguidelines that purport to implement the law but instead often
constitute selaggrandizement at the expense of the public interest.O).
M7 ITMAN , supra note74, at85 (noting that the term piracy was applied in the past to those who
made and sold large numbers of counterfeit copies but is used today to desgribeli®ensed

activityO).
118 5HivA VAIDHYANATHAN , COPYRIGHTS ANDCOPYRWRONGS THE RISEOFINTELLECTUAL
PROPERTY ANDHOW IT THREATENSCREATIVITY (2001) discussing clearance culture).

"9 David King, Latest Content ID Tool for YouTube, The Official Google Blog, Oct. 15, 2007,
http://googleblog.blogspot.com/2007/10/lateshtentid-tool-for-youtube.htm(announcing the
launch of Google Video Identification, which Google describes ie&t@tep in a long list of
content policies and tools that we have provided copyright owners so that they can more easily
identify their content and managevhit is made available on YouTab).
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proposed guidelines imeed to protect copyright onlifé® The forces

countering those who seek stronger copyright norms include organizations such
as the Electronic Frontier Foundatitsh. Industry groups at times also play a role

in countering overly aggressive interpretatiohsopyright. For example, the
Computer and Communications Industry Association (CCIA), a group that
represents Google, Microsoft, and other technology companies, announced that it
planned to file a complaint with the Federal Trade Commission (FTC)railegi

that several content companies have overstepped their bounds with respect to
copyright warnings??

Underlying legal debates concerning YouTube and its users rests
significant yet often not discussed assumptions about creation, consumption, and
the waysn which varied users and producers can and should use existing content.
In addition, culture is a necessary but at times omitted element whose role should
be explored in any attempt to evaluate the YouTube and UGC legal controversy.
Such considerations culture relate at least in part to the sociocultural contexts
within which content may be used. The behavior of businesses within this
broader context is a critical element of the operation of copyright and intellectual
property more generally that desges further scrutiny. Although the behavior of
the misbehaving masses are often given credit for the contested nature of
copyright today, as, if not more important, have been discernible changes in the
ways in which businesses use and extract value éapyright.

ll. DiGITAL COPYRIGHTDISEQUILIBRIUM |: CHANGING BUSINESS
MODELS

A. The Monetization of Content: Increasing Value of Intellectual
Property Assets

The increasing prominence of what might be termed valuable asset models
of culture in intelleatal property is closely connected to the emergence of the
digital era. Valuable asset models treat content as a valuable asset to be

120K evin J. DelaneyGroup of Net, Media Companies Agree on Copyright Guidelines, WALL ST.
J. ONLINE, Oct. 18, 2007, at
http://online.wsj.com/article/SB119269788721663302.htmlI?mod=hpp_us_whats(nuting
that the constium guidelines would ask copyright holders not to file copyright infringement
cases against Internet companies as long as such companies follow certain agreed upon
principles, which includeu@ing technology to eliminate copyriginfringing content upladed
by users to Web sites, and blocking any infringing material before it is publicly acc@3sible
21 Electronic Frontier Foundation, http://www.eff.org.

1225arah McBride & Adam Thompso6@pogle, Others Contest Copyright Warnings, WALL ST.
J.,Aug. 1, 2007 at B3,http://online.wsj.com/public/article/SB118593806790484425.[ititihg
the CCIA complaint as stating that many copyright warnings OOmaterially misrepresent U.S.
copyright law, particularly the fundamental btiiitFirst Amendment accommodationsiatn
serve to safeguard the public interest.00).
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monetized through extraction of maximum amounts of revenues. The business,
social and economic landscape of the twentetitury heralded a fundamental

shift in sources of value to a broad range of businesses. During this digital era,
intangible resources have become a core source of economic growth and business
value on a global scale. Intellectual property framewdrks bperate today in a
business context in which intangibles such as intellectual property rights have
become increasingly predominant. As a result, businesses today derive
significant value from the creation and utilization of such resources. Alttibagh
use of such resources is certainly not new, their exploitation in the digital era is
remarkable both in scope and intensity. The increasing economic and business
utility of intellectual property and other intangible resources is amplified by the
value that markets increasingly attribute to the creation and exploitation of such
resources.

Markets for intellectual property and market responses to uses of
intellectual property resources underpin and reinforce the dynamics created by
valuable asset model The increasing business and economic importance of
intellectual property flows over into the political arena as business interests
continue to play a prominent role in shaping intellectual property discourse and
doctrine. Although this role is by moeans new, the stakes have in many
respects never been higher. These increased stakes are largely a consequence of
the increasing centrality of intellectual property resources as core economic
resources in the United States and globally. The culndlakiries in the
copyright arena and the growing strategic intellectual property management
industry, particularly in the patent area, exemplify ways in which valuable asset
models play out in real world contexts today.

1. The Cultural Industries: Cultur@ontent as Valuable Asset

Companies from the cultural industries, which include players from film,
music, publishing and other areas, have long played a role in shaping copyright
law.*?® The increasing global policy importance of copyright today is one
outgrowth of the greater economic and business significance of the information
and entertainment industries. In recent years, cultural industry companies have
become among Othe most highly valued and discussed businesses in th&tvorld.O
Such companies havésa become less specialized and broadened to form cultural

1231 TmAN, supra notd 9, at 23 (OAbout one hundred years ago, Congress got into the habit of
revising copyright law by encouraging representatives of the industfifiected by copyright to

hash out among themselves what changes needed to be made and then present Congress with the
text of appropriate legislation.O).

124DAVID HESMONDHALGH, THE CULTURAL INDUSTRIES] (2007).
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industry conglomerates that encompass multiple cultural areas, including film,
publishing, television, cable, and music, for exanple.

The economic heft of the cultural industries is reflectethénténdency for
copyright doctrine and policy to reflect a public choice story of industries seeking
to shape copyright law to benefit their interests and maximize their economic
returns®® The interests of the cultural and other core copyright indusizies
not surprisingly generally been accommodated in the 1976 Act and more recent
copyright legislation such as the Copyright Term Extension Act (OCTEAO).
Such industnyinfluenced legal initiatives reflect valuable asset approaches to
culture. Legal avaues such as fair use that potentially provide avenues for
greater access to existing cultural materials remain uncertain and fundamentally
unable to properly accommodate the reality of culture as a vibrant and living

forcel?®

The cultural industries prode content, which might also be described as
cultural products and cultural texts. Such material is increasingly consumed on a
multinational or even global basfs. Valuable asset business models entail the
exploitation of cultural material from a valogximization perspective. Valuable
asset approaches rely heavily on intellectual property, which enables content
owners to maximize value by controlling uses of cultural material that they own.
Valuable asset approaches typically advocate control aretgah of profit from
all actual and potential uses of cultural material. This perspective contrasts
significantly with prior eras when copyright was leakier and gave greater space for

12514, at 12 (noting emergence of industryrglomerates in the cultural industrie§)aAcom

INC., 2006 AINUAL REPORT ONFORM 10-K, at 13 (2007) (identifying ViacomOs multiple

business lines and describing Viacom as a Oleading global entertainment content companyO).
126 NETANEL, supra notel3, at 5480 (discussing the expansion of copyright).

27 Jon M. GaronMedia & Monopoly in the Information Age: Slowing the Convergence at the
Marketplace of Ideas, 17 CARDOZOARTS& ENT. L.J.491, 518 (1999) (OCongress has repeatedly
extended the breadth and scope of copyright protection, straining the meaning of the phrase Ofor
limited timesO well beyond any historical recognitioré@)iiso Copyright Term Extension Act

of 1998,17 U.S.C. or 302, 304 (2000) (amending 17 U.S.C. oo IRR(1D76))

128 Michael W. Carroll Whose Music Is It Anyway?: How We Came to View Musical Expression

as a Form of Property, 72U. QN. L. REv. 1405, 14952004) (noting that fair use does not take
account of traditional practices such as musical borrowing)iam W. Fisher Ill,

Reconstructing the Fair Use Doctrine, 101HARV. L. REV. 1659, 1693 (1988) (noting that

disarray in fair use doctrine)dARJORIEHEINS& TRICIA BECKLES, WILL FAIR USESURVIVE?
FREEEXPRESSION IN THEAGE OFCOPYRIGHT CONTROL 8 (2009,
http://www.fepproject.org/policyreports/WillFairUseSurvive.pdf; Michael J. Madidon,
Pattern-Oriented Approach to Fair Use, A5WM. & MARY L. ReEv. 1525, 157677 (2004)noting

that caseby-case character of fair use adjudication makes fair use doos@less as a predictive
device for copyright owners, copyright consumers, and for courtsO).

129 HESMONDHALGH, supra notel24, at 2.
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noncommercial uses such as private personal*fisés valuable assepproaches
have become more pervasive, many businesses in the cultural industries have
attempted to institute a pgeruse model that maximizes the value of content by
eliminating uncompensated uses of materials that they*8who accomplish this
goal, lusinesses in the cultural industries, among other actions, have successfully
devised legal mechanisms to exercise greater control over uses of their cultural
assets and thus eliminate uncompensated uses. Although valuable asset
approaches that seek to mgiall possible profit from cultural assets may benefit
the owners of such assets, they may have cultural consequences that must be
scrutinized. The cultural material protected by intellectual property is often far
more than a valuable asset, may servgomant cultural functions and may play a
role in vibrant living cultural traditions.

Valuable asset models and changing technologies of creation and
dissemination have facilitated the exploitation of cultural material as assets. At
least three parallebfces in the digital era have contributed to the appeal of value
maximization models that intensely exploit cultural content as assets. First of all,
the potential consumer markets for such assets are expanding, and intangibles
have become both increasiyngised in the production of goods and services and
increasingly consumed by a broad range of consumers, creators and®thers.

Secondly, investment markets are increasingly recognizing the market
value of intellectual property assets, and markets fell@atual property have
emerged and continue to develop. Consequently, investors and markets value
intangibles such as content and other entertainment assets that have become core
assets for many companies in the digital'dtaAs General Electric, ownef
NBC-Universal Studios states in a recent annual report: O[e] ntertainment assets
are highly valued by investor$*© Similarly, Viacom notes: Oour digital assets
are becoming an increasingly important aspect of our busifi@sAiimportant
part of the ceation of market value for intellectual property assets is the

130 Jessica Litmary,awful Personal Use, 85 TEX. L. REV. 1871, 187273 (2007)(noting that the

lawful personal use zone is indeterminate and shrinking and that O[f]ifty years ago, copyright law
rarely concerned itself with uses that were not both commercial and publicO).

1311 TMAN, supra notel9, at 27 (notinghat the DMCA facilitates a payeruse system).

132 Arewa, Knowledge Economy, supra note85, at ____ (Oln addition to increased use of

intangibles in the production of goods and services, an expansion has also occurred in the
consumption of goods that are themselves nonphysical, such as digital products, services, and
entertainment.O) (citations omitted).

13314, at___ (discussing evidence demonstrating the rapidly increasing value of intangibles in
many economies generally as has with respect to specific companies); Ocean Tomo, Ocean
Tomo Indexes (The transformation of the global economy to a knowledge economy has placed
an unprecedented focus on companiesO intangible assets, including intellectual property assets:
patentsfrademarks and copyrigh®), ahttp://www.oceantomo.com/indexes.html

134 GE 2006 AINUAL REPORT6 (2007).

13%\/1aAcOM 2006 ANNUAL REPORT, supra notel25, at 4.
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emergence of players that specifically focus on creating liquid markets for
intellectual property assets; one industry player Ocean Tomo, for example,
describes itself as Othe leading IntéllatCapital Merchant Banc firm that
specializes in understanding and leveraging Intellectual Property assetsO and is
Odeveloping a suite of patdraised indexes and investable securities thereupon
that provide investors, asset managers and financialcaigwisth compelling
investment options and viable benchmark8.®he creation of markets for
intellectual property assets has intensified existing pressures to make intellectual
rights stronger. Stronger intellectual property rights are thought to pronedeer
predictability that may be beneficial in the creation of markets for intellectual
property rights and other intangibfé4.

Finally, although the Internet and technology as connected to freedom
have become enduring memes in the digital era, tecgicalcchanges during the
digital era have era have in many respects enhanced opportunities for the control
of content:*® Mechanisms for control of content include digital rights
management° which potentially offers content owners the ability to contrekus
of content to a degree not possible prior to the advent of digital content. The
combination of increased value attributed to intangibles such as entertainment
assets and technological mechanisms of control explain why some industry
players characterizecent technology shifts as the Oprelude to a new golden age
of media.&° As a recent News Corporation Annual Report notes, O[tflechnology
is liberating us from old constraints, lowering key costs, easing access to new
customers and markets and multiplythg choices we can offet’6

13 0cean Tomo, Ocean Tomo Indexes (describing thdeatahl property indexes of Ocean
Tomo, which describes itself as Intellectual Capital Merchant Bang,Fatm
http://www.oceantomo.com/indexes.html
BTMARGARETM. BLAIR & STEVEN M.H. WALLMAN , UNSEENWEALTH: REPORT OF THE
BROOKINGSTASK FORCE ONINTANGIBLES 73-83 (2001) (discussing legal changes that might be
required to provide greater certainty about rights in intangibles).
138 AWRENCELESSIG CODE AND OTHER LAWS OFCYBERSPACES (1999) fioting with respect to
cyberspace that the Oinvisible hand, thoughnterce is constructing an architecture that
perfects controlO)ESSIG supranote39, at8 (Ofor the first time in our tradition, the ordinary
ways in which individuals create and share culture fall within the reach of tHatregwf the
law, which has expanded to draw within its control a vast amount of culture and creativity that it
never reached before.Q)TMAN, supra notel9, at 27 (Ocopyright owners were able to persuade
Congress to passdiDigital Millennium Copyright Act, which encourages the use of
technological protections to facilitate a pggrview, payperuse system using some sort of
automatic debit payment before anyone can have access to anything.O) (citations omitted).
13%1an Kar, If Left to Their Own Devices...How DRM and Anti-Circumvention Laws Can Be
Used to Hack Privacy, in IN THE PUBLIC INTEREST. THE FUTURE OFCANADIAN COPYRIGHTLAW
167, 16771 (Michael Geist ed. 2005), at http://iankerr.ca/content/view/22/70/ (noting Weat la
enabling DRM facilitate its implementation as a primary means of enforcing digital copyright).
i;‘j NEWS CORPORATION2006 ANNUAL REPORT9 (2007).

Id.
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The approach of many players in the cultural industries during the digital
era has focused on using technology and other mechanisms of control to maintain
and enhance the value of content. Although value maximization appsoacd
valuable asset models with respect to intangibles such as intellectual property
have become increasingly pervasive during the digital*etae use of control
mechanisms in the content arena is by no means a digital era févelty.

In the context bthe cultural industries, even prior to the digital era,
standard business practices have entailed increasing the value of content by
exercising greater control on both the creation and distribution side. This is
evident, for example, in the music indystwhich maximized the value of the
musical content through control mechanisms on both the creation and distribution
side with respect to artists and consuni&tsDuring the digital era, dominant
industry players in cultural industries sectors such amtisc industry have
experienced at least some degree of digital era disintermediation, which has been
in part rooted in the development digital content and alternative technologies of
dissemination of such content, both authorized and unauthorized,ssthdsa
available through the Intern¥t The availability of such alternatives on both the
creation and distribution side have led to significant and deleterious business
consequences in the music industry.

Events in the music industry have likely reirdfed valuable asset
tendencies among cultural industry firms. The messy situation in the digital music
sphere may suggest to players in other areas such as digital video that greater
control might be the best strategy for maximizing the asset value @ntamthe
digital era™*® Firms within the cultural industries, not surprising, use various
means to increase the value of content assets by creating broader and stronger
boundaries that enable greater extraction of revenues from cultural assets.
Consequetly, players in the cultural industries advocate ever stronger intellectual
property laws to protect against the threat of piracy. As Viacom notes in a recent
annual report, O[u]nauthorized distribution of copyrighted material over the
Internet such ashitough video sharing and other file sharing services that either
ignore or interfere with the security features of digital content is a threat to
copyright ownersO to protect and exploit their prop&tyA3 a number of
authors have noted, however, coniawnersO discussion of piracy typically reveal

42| EssiG FREE CULTURE, supra notel38 at .
3 Arewa,supra note ___,at .
144 Sharpe & Arewasupra note , at (discussing music industry control mechanisms on
the creation and distribution side).
145
1d.
18 Arewa,supra note ___,at .
147\/1acoM 2006 ANNUAL REPORT, supra notel35, at 14.
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a sleight of hand whereby all unauthorized uses are equated withffradye
tendency to equate unauthorized uses with piracy has become a foundational
argument for many who advocate stronger copyright.tAWSuch perspectives

are problematic from a legal perspective in that they expand the range of control
of content owners beyond those traditionally encompassed within copyright law,
and often ignore existing balancing mechanisms such as fdit"uBarthe, the
portrayal of unauthorized uses as constituting piracy reflects an ideology of
cultural production that is significantly at odds with the reality of cultural
production;>* but which nonetheless has a significant impact on peopleOs
perceptions of culiral productiort>?

Control of cultural knowledge in the intellectual property context is often
linked to questions of incentivé® As is the case with respect to cultural
production, questions of incentives are often shaped by perceptions that may
significantly diverge from the reality of actual business practices. Intellectual
property rights are often justified as providing incentives to creators to create new
works** The importance of creators and creativity and the need to provide
incentives to creatare often highlighted in public policy discussions of copyright
and were used effectively by proponents of the CTEA as a justification for the
extension of copyright duration> However, the incentive story in the copyright
context is tenuous for a numhsrreasons>® In addition to a lack of empirical
evidence in support of typical incentive rationales, treatment of actual creators
under statutory provisions such as work for hire and typical contractual business
terms suggests that the reward side oirthentive equation is highly attenuated

18| EssIG supra note39, at 53 (OIf Opiracy® means using the creative property of others without
their permission . . . then the history of the content industry is a history of piracy.O).

191 ITMAN , supra notd 9, at85 (noting expansion in uses of term piracy, which in past was
applied to those who made and sold large numbers of counterfeit copies but which today is used
to describe Oany unlicensed activityO).

10 6ee infra notes ___ to ____and accompanying text.

151 Arewa, supra note33 (discussing the pervasive nature of musical borrowing and its
implications for conceptions of creation processes).

152 Netanelsupra notel8, at 12 (Bhe metaphors used to describe social practices and legal rules
have a powerful impact on peopleOs perception of them. For that reason, the copyright industry
has assiduously promoted the notion that copyright is OprOpantythat all who make

unlicensed use of copyrighted material are OpiratesO or Ofjidvitatinns omitted).

153 See infra notes ___to _____and accompanying text.

>4william M. Landes & Richard A. Posnetn Economic Analysis of Copyright, J. LEGAL

StuD. 325, 326 (1989)1989)(OCopyright protection . . . trades off the costs of limiting access

to a work against the benefits of providing incentives to create the work in the first place.O).

155 Christina N. Gifford, NoteThe Sonny Bono Copyright Term Extension Act, 30U. MEM. L.

REV. 363, 390 (2000) (noting that O[t]he final rationale cited by supporters of the CTEA is that a
longer term of protection would serve as a greater incentive for creation of artistic and literary
worksO).

158 See supra notes ___ to___and accompanying text.
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for many creators>’ Copyright unfolds in the business arena significantly in the
shadow of contract. The contractual terms granted creators in such contracts
suggest that the value of creation and need for rewaidsentive new creations
expressed in copyright policy debates is not always reflected in the business terms
to which many creators are actually subject. Contractual terms in the recording
industry, for example, reveal significant power asymmetries indtie allocation

of intellectual property rights and relative economic benétftsAs a result, most
successful popular musicians earn far more from concert ticket sales than from
royalties from record salé2’ despite the fact that aggregate revenue frecords

far exceeds aggregate revenue from concert perform&fic€he treatment of

many creators in current cultural industry business structures to some extent belies
the incentive story of copyright and reveals the extent to which perception
divergesfrom reality in the context of valuable asset models as currently
deployedt®® In the case of the recording industry, control on the creative side has
in the past been a core element in industry business models and profitébility.

Although often not as redg acknowledged, valuable asset models and
value maximization approaches to cultural texts that emphasize the use of control
mechanisms to ensure compensation to owners of such content also have
significant cultural implications that should not be ignordthe cultural
implications of value maximization approaches merit greater attention in legal
discussions of intellectual property because they serve as a potential
counterweight that suggests that intellectual property frameworks should take

157 Nancy S. KimMartha Graham, Professor Miller and the Work for Hire Doctrine: Undoing

the Judicial Bind Created by the Legislature. 13J. INTELL. PROP. L. 337(2006) (discussing the
implications of work for hire as default doicie in employment contexts).

18 steve Greenfield & Guy Osbor@opyright Law and Power in the Music Industry, in MUSIC

AND COPYRIGHT 89, 99 (Simon Frith & Lee Marshall eds., 2d ed. 2004) (noting that the major
issue in contractual negotiations is the leger of the artists and that O[a]n artist in a strong
position when contracts are negotiated . . . may be able to removeO certain contractual clauses,
but that the Omantra of Otake it or leave itO on the part of the music industry potentially puts them
in avery strong bargaining position . . . while the ideology of copyright law might be to protect
the rights of the artists, the reality of the music business is that such rights are, in effect,
exercised by their publishers and record companies.O).

159 Connoly & Krueger,supra note90, at4 (noting that for the top 35 artists in 2004, income
from concert tours exceeded income from record sales by a 7.5 to 1 ratio).

19074, at 6 (noting that the total value of recoades in 2004 was $11.8 billion, contrasted with
$2.1 billion in concert ticket sales).

181 Keith Negus Cultural Production and the Corporation: Musical Genres and the Strategic
Management of Creativity in the US Recording Industry, 20MEDIA, CULT & Soc® 359, 361

(1998) (discussing how the recording industry has shaped the conditions within which genre
practices and creative techniques have been deployed).

162 Jason Toynbe@usicians, in MUSIC AND COPYRIGHT 123, 124 (Simon Frith & Lee Marshall
eds., 2d ed. 2) (noting that industry Ocontrol over the means of exploiting music leads to a
situation where most writers and composers are forced to sell on their copyrigitiean

make it without a publishing deal, something which always involves the assigofmaiits).
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better accont of cultural value. Such values are inherent yet often insufficiently
noted in discussions that otherwise focus on economic and business value.

B. Business Models and Spam Litigation: Digital Economy Business
Practices

1. Competing Digital Era Busineddodels

Much attention is focused on the misbehaving masses in the digital era
and the widespread acts of copyright infringement in which such masses engage.
Less noticed but also important are changes in business behaviors and business
norms with respedb intellectual property in the digital era. Intellectual property
assets have never been more valuable. Behaviors that seek to monetize
intellectual property resources are widespread today and have significant
implications for intellectual property*> A focus on monetization tends to be
associated with arguments that connect value with right in the copyright
context®*

The controversy surrounding YouTube reflects fundamental
disagreements about the appropriate scope of copyright in the digital erasthat ar
in part from the increasing divergence between the behaviors of many consumers
and businesses. On the one hand, content owners frequently accuse YouTube and
its users of copyright infringement on account of the copyrighted material posted
to YouTube'®® The legal issues confronting YouTube are evident in the legal
cases that have been filed against YouTube that assert claims of copyright
infringement on account of the material that users uploaded, viewed, and
disseminated via YouTuld&® The stakes in th ongoing battle are potentially
quite high. The recent suit filed against YouTube and Google by Viacom, for
example, claims $hillion in damages®’

The struggle over YouTube in part reflects attempts by video content
owners to avoid the messy situatithat currently exists in the digital music
sphere'® The creation and dissemination of content in digital form has
significantly challenged existing content owner business models. For the most

193 Arewa,supra note77, at .

%4 For a discussion of similar concerns in the trademark contex®asereelle C. Dreyfuss,
Expressive Genericity: Trademarks as Language in the Pepsi Generation, 65NOTRE DAME L.
REv. 397 (1990).

165 Driscoll, supra note9, at 551.

1% Tur v. YouTube2007 U.S. Dist. LEXIS 50254C.D. Ca. June 20, 2007) (denying
defendant®s motion for summary judgment in case involving suisejainTube by a
photographeclaiming copyright infringement and unfair competition by YouTube on account of
clips uploaded and viewed and/or distributed to the public without consent).
7viacom IntOl Inc. v. Google Inc. and YouTube-@72103) (S.D.N.Y. Mr. 13, 2007).
%8 Sharpe & Arewasupra notelll at .
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part, the success stories with respect to digital era ddmige been associated
with technology companies such as Apple Inc., which has become a significant
force in the music industry by virtue of its domination of the digital music
sphere'®*

The success of Apple in the digital content arena reflects the tougpe
business models in the digital content space that have been developed by
technology companies. This fact that this is a competition is evident in the
continuing tussle between Apple and its content providers. During the initial
negotiations for ta iTunes store, which initially contained only music, but which
has since expanded to a broad range of content including television programs,
movies, podcasts, audiobooks and gatfits clear divergence in worldview
existed between technology centered A@pild the major recording labels whose
consent it needed to launch the iTunes stdrén contrast to AppleOs iTunes
Music Store, content owner digital music business initiatives have thus far been
largely failures:"? The recent decision by NBC Universalkease selling content
through iTunes and instead offer content via a free download service on its own
website represents the most recent conflict in the ongoing struggle between
competing players and business models in the digital video content Zrena.

In the digital music area, content owners have increasingly turned to
litigation and the threat of litigation to alter digital era infringing behaviors. The
damages asserted in digital era infringement cases highlight the extent to which
copyright damage sictures are out of line in the digital era context. UGC sites
such as YouTube and MySpace also highlight the broad range of activities that
are asserted by content owners to constitute copyright infringement. Legal
actions in the UGC and other digitabecontexts underscore the power struggle
currently occurring between technology titans such as Google and Apple, and
content owners such as Viacom and NBCLegal salvos in this battle also
highlight the relative nimbleness of technology companies #rus the digital
era as compared with traditional media companies and content owners whose

94 at .

rd at .

Y1 EVY, supra notel12, at 2751 (describing the gulf between technology indugtigyers
in the Silicon Valley and music industry players in Hollywood in the digital music era).
17214, at 3132 (describing music industry digital music services, including Pressplay and
MusicNet as Opathetic, h&ilgarted effortsO); Connolly & Kruegetpra note90, at 6061
(noting the efficiency of P2P distribution networks).

173 Bill Carter,NBC to Offer a Free Video Download Service, N.Y. TIMES, Sept. 19, 2007,
http://www.nytimes.com/2007/09/19/business/28makeb.html(noting that NBC Universal
announced a free download service from its website just three weeks after severing relations with
the Apple iTunes Music Store).

17 Sharpe & Arewasupra notelll
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current business models have left them far behind, particularly in the digital music
space’.’

Although YouTube clearly contains copyright protected content, debates
between content owners and YouTube underscore the lack of clarity of the place
of users and certain types of creators under existing copyright ddéfrine.
Similarly, the parameters of copyright doctrine, including the scope of fair use
and permitted persahuses, remains uncertafl. This uncertainty is magnified
in the digital context where the scope of fair use and personal use also remain
unclear but where technological measures can be used to effectively nullify the
application of fair use, for examp!& The Digital Millennium Copyright Act
(DMCA)*" does provide a potential safe harbor from liability for copyright
infringement for Internet Service Providéf8. The DMCA takedown process
has, however, been characterized as highly problematic in appiigadily due
to the aggressive activities of copyright owners in their use of Section 512 in
ways that some assert create a chilling effect that hinders the creation of new

works8?

2. Creation, Consumption and Copyright

The appropriate scope of copyrightthe digital era thus often remains
hazy in both theory and practice and a subject of significant contention.
Fundamentally divergent perspectives on culture and users underlie current legal

175 ]d.
178 A number of scholars have pointed to the lack of an appropriate conception of the place of
users as a core issue of concern in copyri§bt. Cohen supra note31, at 374(CCopyright
should recognize the situated, contégpenént character of both consumption and creativityO);
PATTERSON& L INDBERG, supra notell6.
177 Jessica Litmary,awful Personal Use, 85 TEX. L. REV. 1871 (2007){lacingreaders, listeners,
\1/7igwers and the generaliplic in copyright through the lens of personal use).
1d.
17 Digital Millennium Copyright Act, Pub. L. No. 16804, 112 Stat. 2860 (Oct. 28, 1998)
(codified at 17 U.S.C. 81201 et seq.) (hereinafter, ODMCAO).
189DMCA =512 (providing that ISPs shall not bablle for infringing content if certain statutory
requirements are met); Marjorie Heins & Tricia Beckles, Will Fair Use Survive? Free
Expression in the Age of Copyright Control, Free Expression Policy Project, Brennan Center for
Justice, New York Universi Law School 45 (2005), at
http://www.fepproject.org/policyreports/WillFairUseSurvive.g@fhe Digital Millennium
Copyright Act or ODMCA,O passed by Congress in 1998, ig@afzring law that controls the
publicOs ability to access and copy mateinadgital form. Section 512 of the law provides a
Osafe harborO from possible copyright liability for Internet service providersfiBEisiding
search engineBthat OexpeditiouslyO remove any material on their servers that a copyright
owner tells then in Ogood faithO is infringing. No legal proceedings are nédded
181 Heins & Becklessupra notel180, at 5 (noting that Section 51prdvides an insufficient
check on overreaching, and creates an un providessafficient check on overreaching, and
creates an unacceptable shortcut around the procedures that are needed to decide whether speech
is actually infringing).
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debates on copyrightOs scope. This lack of clarity in fyeigbt legal arena is
magnified by widely held assumptions about culture, creation, and consumption
frequently made in copyright discour§é. Of particular note is the dichotomy
between creation and consumption that is often at least implicitly assumed in
copyright discours&® Such a dichotomy involves insufficient attention to
guestions of sharing and borrowing. The reality of endemic borrowing in the
creation of new works means that acts of creation often necessarily involve
consumption. Similarly, n@ns of creation in copyright discourse do not take
sufficient account of the myriad ways in which new works may actually be
created® Consequently, the implicit vision of culture and cultural production
present in copyright discourse is in many respeaite limiting'®> This limited
vision is in turn reflected in copyright legal framewots.

This limited cultural vision in copyright has several significant
implications™®’ Under such a vision, creation, particularly creation deemed to
hold value, is ofn conceptualized as the result of autonomous creation
processe&® Although such notions of autonomous creation, particularly in the
case of high culture works, are not limited to the legal sphere, the incomplete
nature of legal conceptions of creativegesses and lack of a nuanced legal
vocabulary with respect to creative processes gives such notions greater power in

the law'®®

3. OneWay Borrowing

Patterns of persistent behavior by businesses that seek to maximize
intellectual property value and thailfire to take adequate account of
collaboration and borrowing mean that copyright frameworks may encourage
what might be termed ongay borrowing'®® As borrowing is an endemic aspect
of cultural production, most new creations in some way use or borraw fro
existing works:®* Although fair use is intended to address the scope of
permissible uses of existing works, fair use does not reflect and incorporate

182 Arewa, supra note50, at (discussing agsptions made about copyright, creation and
content in copyright discourse and doctrine).
183Margaret ChonNew Wine Bursting from Old Bottles: Collaborative Internet Art, Joint
Works, and Entrepreneurship, 75OREGONL. REV. 257, 265 (1996) (OThe binary sture of
copyright law, dependent as it is upon a strict division between author and reader, or original
artist and copyist, is being corroded by networked digital information.O).
184 Arewa, supra note50, at___.
185
1d.
186 ]d
187 Arewa,supra note , at
188
1d.
189 Arewa,supra note50, at .
199 Arewa, supra note84 (discussing onevay borrowing by George Gershwin).
191 Arewa, supra note50, at .
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borrowing as a norm in creation. Consequently, fair use does not adequately
reflect the reality of thextent and manners of borrowing in the creation of many
works, particularly in the music contéXf. Further, because copyright
frameworks do not assume that borrowing and other uses of existing works are
the norm, copyright doctrine is based on an assemptiat copyright holders
should significantly control access to and uses of their works over the entire
duration of the every expanding copyright téth.

As a result, copyright owners, particularly large, commercial users, may
have the ability to borrovreely to create works but may then attempt to restrict
borrowings from their worksThis is the case in the creations of George
Gershwin, who borrowed liberally from existing works, but whose estate
vigilantly maintains control over borrowings from arges of his work$?* This
oneway borrowing is problematic on many levels. It also tends to potentially
privilege first users of particular material who may create works that borrow from
others but who may in turn restrict borrowing from their wdtRs.

Under current assumptions about creation in copyright such creators may
even be able to restrict borrowings from their original sources, potentially even
including the public domain, from which they derived their wotksaddition,
oneway borrowing may rieforce existing hierarchies in the copyright arena by
giving more powerful creators effectively greater latitude and scope in their
exercise of copyright, at least partly through their ability to use the threat of legal
action to in some instances reshaglevant norms of creatiorBetter
accommodation of borrowing as a norm of creation through greater application of
liability rules is one way in which to ameliorate such potential inequalities in the
operation of copyright®®

V. DiGITAL ERA DISEQUILIBRIUM Il: CHANGING CONSUMER
BEHAVIORS

A. Digital Era Behaviors: The Meaning and Significance of
Unauthorized Uses

Much deserved attention has been given to behaviors of consumers in the
digital era. Users of copyrighted material have, in many instancesgiedrthe
exclusive rights of copyright owners to reproduce and/or distribute their copyright
protected works. Such unauthorized uses are ones for which copyright owners

192
193 Arewa, supra note84, at .
194

Id.
195 ]d
9 Mark A. Lemley & Phil WeiserShould Property or Liability Rules Govern Information?, 85
Tex. L. Rev. 783, ___ (2007).
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could have received compensation. Whether and how much compensation
copyright ownershould receive compensation for such uses remains a topic of
significant contention today. Determinations of compensation in part hinge on
the meaning and bottom line implications of unauthorized uses today.

Although content owners generally assume timaiuthorized uses mean
less compensation for them, the effects of unauthorized uses depend on the extent
to which unauthorized uses actually displace purchases. In the music arena,
empirical studies to date suggest that the topography of unauthorized osare
complex than industry assumptions depict. One study by Oberholzer and Strumpf
suggests that the impact of digital music downloads on record sales is statistically
indistinguishable from zerS! The results of this empirical study are consistent
with a digital music story that sees decreasing record sales as connected to
broader business and economic trends but not necessarily caused by P2P
downloads. A study by Birgitte Andersen and Marion Frenz commissioned by
Industry Canada suggests that éixéent to which digital downloads negatively
impact record sales depends on the extent to which the substitution effect trumps
the sampling effect® The Andersen and Frenz study suggests that Canadian
consumers who download actually purchase more musaube downloaders
download music as part of the purchasing process to sample potential music that
they wish to buy® In this sense, the sampling effect is greater than the
substitution effect, which would be evident when purchasers download music as a
sutstitute for a purchas®’

These and other studies suggest that content owner interpretations of the
impact of the digital era should not be accepted uncritié3ilyRather, we must
assess the business and economic impact of the digital era and digital era
behaviors as a part of the copyright policymaking process.

B. Hierarchies and Agency: The Recurrent Problem of the
Misbehaving Masses

In the content arena, hierarchies serve to define the application of
copyright in important ways. These hierarchies atswige a basis for
rationalizing copyright public policy choices. The assumed high culture model

197 OberholzeiGee & Strumpfsupra note91, at 3.

198 Bjrgitte Andersen & Marion Frendie Impact of Music Downloads and P2P File-Sharing on

the Purchase of Music: A Study for Industry Canada, May 4, D07, at
http://www.ic.gc.cal/epic/site/ippd

dppi.nsfivwapj/IndustryCanadaPaperMay4 _2007_en.pdf/$FILE/IndustryCanadaPaperMay4 200
7_en.pdf

197 at .

200 1d.

201 See also Shelley SteirSacks, Lanadian Heritage Study], at http://www.pch.gc.ca/pc
ch/pubs/musicindustry/tdm_e.cfm
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upon which copyright typically rests provides an inexact fit for a wide range of
cultural production, particularly creations that acknowledge or evidenice the
derivation from existing works. The regulation of aesthetics of cultural
production is thus an integral aspect of copyright frameworks as presently applied
today. As such, copyright to some extent functions as an arbiter of sociocultural
value.

Cultural arbiters have long sought to address questions related to
appropriate uses and demonstrations of culture. Folklore collectors of the past,
for example, sought to protect the idealized rural peasant heritage of the urban
folk who partook of dance halland dance hall music rather than more suitable (at
least in the minds of folklore collectors) forms of expression such as folk
dance?®? Similar assumptions are evident in current discussion of YouTube and
UGC, which are typically condemned as constiutimauthorized and by some
assessments degraded uses of copyrighted works. In addition to making highly
subjective assessments of cultural worth, such views do not sufficiently address
the comparative costs and benefits of such uses. Further, considefati
YouTube and UGC is best judged within its broader economic and business
milieu.

Although not uniformly negative, the constellation of interests that played
a prominent role in shaping intellectual property law and policy in thdigrel
era has nobadapted to the reality of business configurations and consumer
practices in the digital era. As a result, changing patterns in user behaviors and
contexts evident on YouTube and other UGC websites is often at tension with
intellectual property laws edtbshed in a different era. This shifting landscape of
cultural and behavioral norms requires reassessment of both legal institutions and
existing business model$® The problem of the misbehaving masses is thus
actually reflective to some extent of akawf legitimacy of existing copyright
laws. Rather than reforming the masses, copyright law should at least in some
instances be modified or interpreted in such was as to better accommodate the
personal uses reflected in behavioral norms today.

C. The Internet and Sharing: Digital Erva Behaviors

The digital era defined both by the possibility of access and potential for
control. Consequently, users and consumers have unparalleled access to cultural
resources, largely as a consequence of the Internet) wdarticularly in

202 Soe supra notes to and accompanying text.

293 David Kohler,This Town Ain't Big Enough For The Both Of Us--Or Is It? Reflections on
Copyright, The First Amendment And Google’s Use of Others’ Content, 2007DUKE L. & TECH.
Rev. 5 (QJsing a variety of technological innovations, Google became a-hilliin dollar
contentdelivery business without owning or licensing much of the content that iQ)ge#tations
omitted).
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conjunction with P2P technology, provides a decentralized mechanism for broad
dissemination of cultural, business, economic and other information. The

flipside, of course, is that copyright owners now have more tools by which to

contrd such uses, including personal uses that have long been accepted as a
behavioral norm despite the lack of consonance between such uses and copyright
doctrine. Changes in both access and control have been driven by technological
transformations. As a nel$, behaviors that were commonplace in earlier eras,

such as personal private copying, are increasingly demonized and characterized as
impermissible, illegal or even constituting piracy.

The digital era has given both consumers and creators a broadeofang
choices® In the music arena, for example, the recording industry has to some
extent been disintermediated by virtue of the ability of consumers to exercise
choice concerning their CD purchad®s Prior to the digital era, as a result of
music indugty bundling, consumers were typically required to purchase entire
CDs, even if they wished only to purchase one $&h@y the same token, music
creators are potentially less dependent on music industry distribution to
disseminate works, which at leastfeory gives creators greater poer.

The Internet has created alternative ways to disseminate works that have
potentially empowered consumers, other users and creators. Thus far, content
owners have not really developed many business models that egflec
understanding of this new landscape of cultural production, although this may be
changing. The music industry, for example, recognizing the power of such
alternative means of distribution, is now itself seeking to take advantage of the
Internet in oder to generate wordf-mouth buzz for the artists it represefifs.

The Internet offers a mechanism for users and creators to access existing
content with ease. The type of access and uses that create sociocultural value
should be a desired goal of copyrigis public policy®® Significant debate,
however, exists as to whether such uses are appropriate or désfraileh
debates are certainly not new and in some instances incorporate hierarchical and

204 Sharpe & Arewasupra note94.

205 1d.

206 1d.

207 ]d.

208 Ethan Smith & Peter LattmaPownload This: YouTube Phenom Has a Big Secret, WALL ST.
J.,Sept. 6, 2007, at Al (noting that YouTube sensation MariZ Digby, is signed by Hollywood
Records, who helped her devise her Imeistrategy).

209 NUsSBAUM supra note57, at77-79 (2000)(discussing the importance of sekpression as a
fundamental and central aspect of human capabilities).

210 ANDREW KEEN, THE CULT OF THEAMATEUR; How TODAY B INTERNET ISKILLING OUR

CULTURE (2007) (discussing the implications of Web 2.0 and the potential chaos that may ensue as
a consequence).
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unitary visions of culture that reflect longstandingates about culture and the
appropriate users of cultut&-

Technological tools enable users and creators to manipulate this content
once accessed and disseminate the content in an original or transformed fashion.
Although the technological means andafe techniques used to create UGC are
new, the use and manipulation of existing material is not. Rather, UGC reflects
the types of uses that users have always made of existing material as has been
evident in the folklore realm, albeit in a different & with new technological
tools. Current debates reflect a recurring pattern in which cultural arbiters attempt
to define appropriate uses of culture. Given that the goal of copyright is to
stimulate creation, an important measure by which creatiamsasuUGC could
and perhaps should be judged is within the same utilitarian calculus of incentives
that is otherwise used in copyright.

V. RECONFIGURINGCOPYRIGHT. DEALING WITH DIGITAL ERA
COPYING

A. Copying and Norms in the Digital Era

Dominant intellectal property narratives that focus on propertization
often fail to recognize the ways in which copyright may give incentive to creators
who use varied techniques and manners of creation and who create sociocultural
value. Consequently, recognition of baving and collaboration brings attention
to the importance of creating copyright frameworks that promote the creation of
works that are beneficial to society. This brings attention to questions of
sociocultural value in copyright analysis.

The goals of cogright are multifaceted. In addition to giving incentives
to create, copyright is intended to promote the undertaking of activities that create
sociocultural value. The widespread nature of borrowing, collaboration and
sharing generally means that segjisd innovation is a norm in the creation of
copyrightable works. In order to accommodate such activities, copyright law
must better assess the value of all works, including those that clearly reflect
sequential or cumulative innovation. The circumsamicsuch sequential
innovation means that it is often optimal to permit some type of sampling,
particularly since a lack of certainty may exist as to the value of the follow
innovation?*?

Consideration of copyright within its broader sociocultural cardeaws
attention to the roles of norms in copyright. Such norms can effectively change

21 See e.g., MATTHEW ARNOLD, CULTURE AND ANARCHY (1960); SOREY, supra note30, at 16

23 (discussing Matthew ArnoldOs view of culture).
22 pollock,supra note69.
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the operation of copyright la®® Discussions of copyright and UGC must thus

take account of existing and emergent norms that inform the behaviors of human
actors. B failing to accommodate doctrines that ameliorate the consequences of
copyright owner control, such as fair use, technological measures now proposed
to prevent uploading of copyrighted content impose a norm of greater control than
actually permitted underopyright law.

B. Law and Legitimacy: Accommodation in Copyright
Doctrine

Law is a core social institution. Consequently, how legal structures exist
and are modified in the face of changing circumstances can be critically
important, particularly since ¢#relevance of legal institutions is a fundamental
aspect of societal participantsO compliance with legal rules. When conformity
with legal institutions diminishes significantly or disappears, a crisis in the
application of legal rules may be one outcome.

People often do not obey laws in which they do not believe or that they
feel are not legitimatg* The widespread lack of compliance with Prohibition in
the twentieth century offers clear lessons concerning the extent to which
widespread noncompliancerche eradicatett> Copyright law is a notable
example from this century. Lack of compliance with copyright law is notHew.
However, changes in technology that facilitate UGC essentially allow individual
users to assume a role formerly available primaoilpublishers. Such uses
underscore the continuing tension in copyright between balancing the rights of
copyright owners while promoting future creations, which often incorporate and
use existing works. Maintaining the creative commons and leavirfja@esu
public domain to provide the basis for future creations are also important
considerationd!’ Although noncompliance alone should not be a basis for

3 Mark F. SchultzCopynorms: Copyright and Social Norms, Sept. 27, 2008,
http://ssrn.com/abstract=933656.

24 ITMAN , supra note74, at112; ToM TYLER, WHY PEOPLEOBEY THE LAW (2006)(noting that
people obey laws that they feel are legitimate).

1> EDWARD BEHR, PROHIBITION: THIRTEEN Y EARSTHAT CHANGED AMERICA 161-73 (1996)
(discussing the lack afompliance with the Volstead Act, which brought Prohibition into being
in 1920);JOHN KOBLER, ARDENT SPIRITS. THE RISEAND FALL OF PROHIBITION 223, 24144

(1973) (noting wideranging failure to comply with Prohibition laws, including steep increase in
liquor prescribed as medicine in the period after the Volstead Act took effect, increase in the
number of Chicago saloons, Osirhking parlors,0 and Owet cabaretsO to a total of more than
7,000 in the three years following the Volstead Act, pervasive usenoé stills, which became
Ocommonplace domestic utensils,O and routine violations by a broad range of the population,
including President Harding).

18| ITMAN, supra note74, at111 (stating that in the contextrmusicperforming rights,
societies have unsuccessfully educated the public for 85 years).

217 LAWRENCELESSIG THE FUTURE OFIDEAS. THE FATE OF THECOMMONS INA CONNECTED

WORLD 10809 (2001) (OCongress has historically struck a balance between assuring tha
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making legal determinations, the current range of unauthorized uses suggests the
need for greatedarification of zones of acceptable uses; gray areas of
uncertainty may actually reinforce undesired behaviors.

Rather than attempt to enforce copyright doctrine in a way that is
antithetical to existing sociocultural norms, content owners would likelgflhen
from the creation of business models intended to address the technology,
behaviors and other contextual features of the digital era. The concept of absolute
ownership rights that is increasingly advanced by copyright owners is unsuited to
the goals bcopyright with respect to creation. This is a core aspect of the
rationale for fair use doctrine. However, fair use doctrine is increasingly difficult
in application in the digital era, largely because the increased value of intellectual
property resorces and value maximization business strategies applied by
copyright owners have been inclined to promote views of copyright that tend to
interpret copyright as an absolute property right.

Worldviews that focus on intellectual property value maximizadiod
monetizing such assets are reinforced by copynorms based on clearance culture.
Such worldviews also tend to be used to support an interpretation of copyright as
a right to exploit all business opportunities that might emanate from a
copyrightable wdt. Copyright, however, is not and should not be viewed as a
substitute for a business model. As a result, copyright litigation that is used as a
tool to prevent the development of competitors and competitive business models
should be disfavored. Suchpywight strategies and clearance culture are
reinforced by the threat of legal action, which has a chilling effect on reuse and
recreation. As a result, doctrines intended to temper the operation of copyright
and allow unlicensed uses are decreasinglyl@iaThe greater use of liability
rules is one way to cut through this mordSsLiability rules may lead to greater
clarity with respect to the limitations of ownership rights and the rights of future
creators and users.

More fundamentally, copyrightogtrine should be reconfigured
doctrinally to accommodate borrowing, collaboration and sharing on an equal
basis with manners of assumed creation in copyright discourse. As a result, the
utilitarian calculus used to asses the creation of OnewO worksititatsvthe
benefits of copyright in incentivizing such OnewO creations and the costs of
restricting access to such creations should also be applied to works that reflect the

copyright owners are compensated and assuring that an adequate range of materials remains in
the public domain for others to draw upon and use.O).

18| emley & Weisersupra note196, at784 (Oln short, where injunctions cannetwell tailored

to the scope of the property right at issue but necessarily restrain the use of property not owned
by the plaintiff, those consequences can overwhelm the benefits of property rules in enforcing
legal rights.O).
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pervasive borrowing, collaboration and sharing that are often core elements of
creation.

In the context of YouTube and UGC, this utilitarian calculus should
weight benefits and harms, which is a contrast with current discussions that
effectively give copyright owners broad blocking rights. In the case of clips
posted on YouTube, faxample, the question thus becomes one of comparative
benefit and harm. The utilitarian calculus in this instance would weight the nature
of the harm of the clip to the copyright owner as compared with the sociocultural
benefits of the creation of suchpd, which would include consideration of
important societal values such as free expression. Consideration of such uses
would thus focus to a much greater extent on specific costs relative benefits.
Application of the utilitarian calculus should alsorpérgreater accommodation
of varied uses, manners of creations and approaches to material and thus reinforce
the goals of copyright.

C. Potential Digital Era Approaches

The operation of copyright in the digital era reveals significant limitations
that mayarise in the application of existing legal frameworks in new contexts.
Copyright legal frameworks should reflect a process of accommodation,
renegotiation and recalibration that adapts as necessary to new technologies and
new contexts. The widespread gaoght infringement that exists today highlights
the need for better calibration of copyright for the digital era. The legal responses
to digital era infringements thus far have tended to focus on giving content
owners greater control rights to ameliortéite consequences of digital era losses.
However, the digital era losses that content owners have experienced are a result
of multiple factors, including a changing business competitive landscape and
changing cultural norms. Modifications of copyrightle digital era must in the
future take better account of this changing landscape and not assume that the cure
for copyright ownersO digital era problems rests in giving them greater legal
control over content. Any digital era solutions should be basednpirically
grounded assessment of relevant benefits and harms. As a number of scholars
have noted, a need exists for clearer personal use exemptions, which could be
adopted in revised copyright statutory frameworks. Any proposed levy schemes
should beadopted with care, particularly given available evidence about existing
levies in the EU and elsewhere.

1. Measuring Benefits and Harms: Behavioral Norms and
Sociocultural Value

Greater control is not the solution for the ubiquitous copyright
infringementthat exists today. Further, lawsuits against grandmothers and spam
litigation of the type initiated by the RIAA are unlikely to significantly improve
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copyright compliance levels. Rather, the widespread nature of copyright
infringement today should fosta more serious consideration about law and
legitimacy in copyright.

Copyright doctrine is one element in establishment of behavioral norms.
The question then becomes what types of norms are encouraged by current
system. Recognition of agency also regsiicloser scrutiny at actual behaviors in
contexts of copyright use, and the relative benefits and harms imposed by such
behaviors. As a result, consideration should be given to the extent to which
current structures may encourage behaviors that magllgatesult in fewer new
creations or impede desirable creations and competitive business models

Discussions of UGC and digital era copyright infringement more generally
should weigh the relative benefits and harms of different behaviors evident. Uses
tha create sociocultural value and that do not impose significant harm should be
permitted. The same utilitarian analysis that is used to discuss creations in
copyright should also thus be applied to recreations and reuses, which are a major
manner by whicltreation actually occurs. Treating UGC and other recreations
and reuses in this manner would be beneficial by promoting the core goals of
copyright. Such treatment would also aid in the development of digital era norms
for permissible copying.

2. Cleare Personal Use Exemptions

The digital era and increased centrality of copyright mandate the adoption
of clearer personal use exemptions. When copyright was a relatively unimportant
side area of interest to experts in the field, the lack of clarity inrigydoctrine
was less significant than is the case today. In contrast, today copyright is
pervasive in nature and applies to a widespread broad range of the public. As a
number of legal scholars and technology commentators have emphasized, a need
exisk for greater clarity with respect the range of acceptable personatses.

3. Evaluating Levy Schemes

Levy schemes are generally a bad way to compensate content owner
losses. Further, all content owner losses are not a result of unauthorized uses.
Levy sshemes are quite costly to consumers and may lead to significant price
distortions, particularly in instances involving new technolofis.

As a result, any levy scheme should require some documentation of at
least estimated losses resulting from unautledrizses and pay content owners
based upon such estimates. Losses attributable to poor business decisions and

219 \Walter Mossberg commentg [Jessica Litman]

220 DAMUTH, supra note7, at 25.
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changing consumer preferences should not be compensated through use of a levy.
Levy schemes should thus not operate as guaranteed paymentsmpeiittve
businesses that might, and in some instances should, otherwise cease to exist.

CONCLUSION

Recognizing culture as a shared resource involves acknowledging the
ways in which users may use existing works to create new ones. Rather than
restrictingsuch uses through copyright laws that do not adequately take account
of the importance of borrowing, copyright frameworks need to determine with
better certitude the appropriate scope and parameters for copying and using
existing material. Incorporatirgorrowing and sharing into copyright doctrine
will better accommodate the range of uses and users evident in the culture arena
and potentially stimulate creative output and contribute to the development of
vibrant cultural forms that reflect the goals amention of our copyright
systen??* UGC and YouTube offer a test case for the ways in which liability
rules and a utilitarian calculus can be to create copyright doctrine that truly values
works that incorporate borrowing, collaboration and sharing amdifsethe
creation of such works in a manner that promotes the goals of copyright.

21 Nadel,supra note60, at789 (notingnetnegative effect on creative output from copyright law
prohibitions on copying).
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