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THE DECLINING SIGNIFICANCE OF RIGHTS:
CIVIL RIGHTSIN A MULTICULTURAL STATE

Luis Ricardo Fraga
Jorge Ruiz-de-Velasco
Stanford University

In this essay we critically re-examine the rights-based strategy of political incorporation
embeded in the 1964 Civil Rights Act. We contrast two traditional models of political
incorporation, the melting pot ideal and the mosaic ideal, aong five distinct dimensions.
Our analysis of these two ideals alows us to conclude that, in a multicultural state, a
rights-based strategy can serve to assst communities of color to gain initial access to
limited opportunities for upward socid, economic, and political mobility. However, this
strategy does not, aone, secure the long term institutional interests of these communities
in attaining greater power and material well-being. We suggest that a strategy focused
solely on the articulation of rights serves ultimately to promote failure in the efforts of
minority-group leaders to secure a long term public commitment to invest in the human
and financial capital of disadvantaged communities. We conclude by suggesting that the
logic of the legislative process requires that minority-group leaders alternatively pursue a
policy-based strategy of political incorporation that outlines a conceptualization of benefit
based not upon the gains to be achieved by one or a few groups, but rather of benefit
shared across many different segments of the population. We refer to such a policy-based
strategy as an effort to attain an informedpublic interest.
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| INTRODUCTION

It has been observed that the Civil Rights Act of 1964 (the Act) was not designed
to deliver the "promised land."' Thisistrue. It was more modest, focused as it was on
limiting the most egregious forms of discrimination affecting equal access to employment,
public accommodations, and decent public schooling. Moreover, it isimportant to keep in
mind that the Act was understood by many of its early proponents as only a "first step” in
efforts to help African Americans and others realize political incorporation. It was surely
anecessary and critical step, but clearly only afirst step. Nonetheless, it cannot be denied
that the Act had its origins in the hopes and dreams of many disenfranchised individuals
who sought to redlize the American "promised land." More than mere political
incorporation this meant full and equal enjoyment of dl the economic and socia benefits
of common citizenship. Now, as we reassess the Act thirty years later, it is no surprise
that we are soon back to these original hopes and dreams. We once again assess the Act
in light of its historic ability to deliver on the promise of common citizenship dedicated to
the inalienable individual rights to life, liberty, and the pursuit of happiness: "the American
dream" in amulticultural society.

In this essay we argue that the failure of African Americans, Latinos, and other
ethnic/racial minority groups to make greater political, economic and socid gains is

rooted, at least in part, in the inherent limitations of the formal rights-based strategy that

! Ray Wolfinger noted in his opening remarks at the conference, for example, that the Civil Rights Act
of 1964 was not "a promised land Act."



characterizes the Civil Rights Act of 1964 and in an over-reliance on this limited tool as
the principal means through which communities of color pursue greater incorporation.?
This rights-based strategy is fundamentally limiting in @ number of significant ways that
currently prevent it from serving to further enhance the political and economic status of
African Americans, Latinos, and other communities of color.

Fird, it effectively obfuscates, and therefore fails to resolve, the question of
whether the rights and duties of American citizenship accrue to individuals or to "groups'
in the polity. The Act articulates individual rights yet justifies itsdf by reference to a
claim oigroup exclusion. Over time, individual protection isjustified, on a cae by case
basis by reference to common group history. This unresolved tension between the claims
of individual rights, on the one hand, and those of group justice on the other, continues to
divide us and cannot be resolved by recourse to the our civil rights laws aone.

Second, this rights-based strategy has lent itself to an argument of group
victimization that, when compelling, serves to legitimate relief for the "victimized"
individual or group claimant. Needless to say, we have learned how easly the logic of
victimization lends itself to competing claims of victimization by whites, whose group
interests have been increasingly recognized and protected by the courts.®> White backlash
has served to limit the credibility of many claims made by communities of color that their
rights need to be protected even more affirmatively by the national government. In this
light, our rights-based strategy has a limited ability to promote the enactment of public
policy favorable to the long term needs and interests of communities of color. In
particular it does not require any group to justify its claim of specid protection on the

basis of the way in which this protection will serve the larger public interest. In fact, a

% The Civil Rights Restoration Act of 1991 substantially clarified the scope of the law but ultimately
suffers from the same limited formal rights-based logic.

® S eg. Regents ofthe university of California v. Bakke, 438 U.S. 265 (1978); City of Richmond,
Virginia v. JA. Croson Company, 488 U.S. 469 (1989). See ds0. Perez-Pena, Richard "A Rights
Movement That Emerges From the Right" The New Y ork Tunes December 30, 1994, P.A-13.



rights-based strategy serves to posture the claimant as a person or group who is only
concerned with his’her own self-interest, a position adverse to the self-interest of others,
and perhaps detrimental to the larger public interest as well.

Third, the protection of opportunity, i.e., the right of equal access to public and
economic resources, has become increasingly understood in zero-sum terms This is
particularly 3o when disputes arise over some limited or "scarce" economic or socia good.
The claimant gains, perhaps justifiably, only to the extent that an individual or group
"perpetrator” of injustice looses. Of course, this redity is not necessarily rooted in our
civil rights laws, but it is a source of deep controversy that cannot be resolved by
reference to such laws done.  The guarantee of "rights' most often focuses on re-
configuring a current distribution of resources or opportunities. Resolving this problem
involves a political strategy that establishes moral and interest-based justification for
redistribute efforts while simultaneously focusing attention and on how we might expand
the total stock of economic opportunities available to Americans regardless of race and
class.

Findly, the demands of our evolving multiculturalism have placed considerable
new strains on the old rights-based strategy. Continued high levels of immigration,
particularly among Asans and Latinos has greatly contributed to increasing
multiculturalism in the U.S.. Such immigration continually renews portions of groups who
possess cultural and linguistic characteristics that do not serve them well in their efforts to
advance within American institutions of education, housing, and employment. Do recent
immigrants have the same claims to special protection under a law such as the Civil Rights
Act when they do not have a history of discrimination in this country? How many years
do they have to be in the United States before they can make such a rights-based claim
under the Act? The current nature of our multicultural society demonstrates that there
aso now exigts considerable class variation within a number of racial and ethnic groups.

As members of protected groups advance within the middle and upper classes, should they



be eligible for the same protections as those from much more working class backgrounds?
What guidance does the Civil Rights Act offer as to how to resolve competing claims of
protection among a number of non-white ethnic and racial groups when they are in
competition with one another?

We wish not to be misunderstood. We ae not claming that civil rights
enforcement is unnecessary or irrelevant to contemporary socid dilemmas. To the
contrary, vigilant enforcement of the Civil Rights Act in the service of formal equality
must be maintained. Similarly, we are aware of the need to further protect against civil
rights violations as a result of more subtle institutional discrimination. Policies and
practices of employment, law enforcement, financia lending, and university admission
must be carefully scrutinized for systematic bias. However, this type of formal legal
protection does little to legitimate the benefits received by an aleged victim in a way
congistent with majoritarian consensus-building. We believe that the pursuit of a strategy
of rightsbased victimization as the primary means of advancing the interests of
communities of color is doomed to limited success. Likewise, over-reliance on the courts
as a principa avenue for securing the material advancement of communities of color is
aso unlikely to lead to substantial improvements in material well being.

The Civil Rights Act was never intended to be the sole means of advancing the
interests of communities of color in the United States. Looking Back to the Jolinson era
"War on Poverty," it is easy to see how its architects saw the battle to open doors and to
erase the huge ethnic and racial disparities in family and child poverty rates as one that
needed to be fought on two fronts. The Civil Rights Act of 1964 was only one battle in
that war. It represented a recognition that the state needed to be affirmatively involved in
assuring the formal equality of individuals in a nation of "common citizens." But what we
have too easly forgotten is that the Civil Rights Act of 1964 was accompanied that year
by the Economic Opportunity Act of 1964, and that both were quickly followed in 1965
by the Elementary and Secondary Education Act. These related pieces of legislation



represented a view among reformers of the period that opening doors and realizing the
vision of "common citizenship” required that the state be affirmatively involved in
influencing the economic opportunity structure as well as the formal legd structure. The
Johnson administration's approach was to win support for such legislation by stressing its
importance to dl Americans as a matter of "sound policy” regardless of the racial
dimensions of the problem. In James Q. Wilson's words, Johnson's success could be
largely attributed to his ahility to "convert the demands of blacks into demands for social
and economic progress... abasis of action common to dl individuals."*

One observable consegquence of this two-tracked approach was that child and
family poverty rates declined dramatically for al racia and ethnic groups from levels
prevalent in the 1940's and 50's and continued to decline in the decade between 1969 and
1979. More significantly, the relative inequality of child and family poverty among racial
and ethnic groups aso declined during this period.” But al this changed with the decline
of public investment and involvement in the economy that occurred in the 1980's

In the 80s, we saw the elimination or reduction of federally funded job training
programs, low income housing subsidies, integrated low-income housing construction
bonuses, reductions in aid to families with dependent children, reductions in the federal
contribution to education programs and the passage of a more regressive tax code. In
addition to the retrenchment of old programs the 80's saw great political resistance to new

collective action efforts in family leave policy, day care subsidies and even child

* Wilson, James Q., "Responses” 52 Harvard Educational Review 415 , at p.416.

®In 1959, for example, the incidence of child poverty for al groups was 26.1 percent. By 1969, that

figure had dropped to 15.6 percent — a dramatic 60 percent reduction in child poverty. Similarly, in 1969
the disparity between the incidence of poverty among whites as compared to African-American and
Latinos was 30.7 and 22.9 percentage points respectively. By 1979, the disparity in child poverty rates as
between whites on the one hand and African-Americans and Latinos on the other had narrowed to 24.4
and 16.6 percentage points respectively. Sec. "Recent Changes in the Poverty Rate and Distribution of
Income," (Hearing: Subcommittee on Human Resources, Committee on Ways and Means, House of
Representatives) 102 Cong., September 10, 1992, Serid 102-134, Testimony of Sheldon Danzinger,
p.114. Also sse Danzinger & GoOschak, eds. Uneven Tides: Rising Inequalityin America (Russall Sage
Foundation: 1992).



vaccination programs. AJ of this public retrenchment has taken place in the face of new
pressuresfrom aglobalized economy that moved manyjobsout toforeign countries.®

In large measure as a response to this retrenchment, minority group advancement
strategies have come to be dominated by a one-track, rights-based approach. But focused
asitison legitimating the re-apportionment of existing public resources; it does nothing to
engage citizens in a public discussion about how to expand those resources. Instead,
absent a concurrent economic investment and expansion plan, the rights-based logic
invites an ever increasing number of group-based demands on thejudicial system, which in
turn has tended to lower the legitimacy of al rights-based claims. In structuring conflict in
zero sum terms, this logic is of only limited utility in helping the society develop more
effective public mechanisms of racia and ethnic conflict resolution. It cannot, by itself,
form the basis of public commitment to investment strategies that might improve the work
security and standard of living experienced by working class groupsin America.

Although aggressive civil rights enforcement must continue, the demands of an
increasingly multicultural society require that a rights-based strategy be fully
complemented by a policy-based strategy that attempts to build an informed public
interest. A policy-based strategy is one that focuses on the legislative branch
overwhelmingly. It does not depend on the judicial branch to provide its greatest
successes.  This strategy places the responsibility of developing public policy, both its
origind formulation and its legidative enactment, in the hands of those who were the
earliest beneficiaries of the Civil Rights Act -- African American and Latino leaders, as
well as leaders of other communities of color. Under this logic, these leaders accept the

responsibility for their own self-determination. Inour view, these |leaders are compelled to

§ For a careful exposition of this argument seg, Reich, Robert, The Work of Nations, (NY: Alfred Knopf,
1992) Public education andjob training serve as apt examples of this shift in public investment. Despite
growing demands on public education, Reich argues that federal support for elementary and secondary
education programs fell by about 33 percent in the 1980s from previous levels creating further disparities
among the states and locd didtricts. And federal funding to train workers aso dropped by more than 50
percent during the 1980's form the decade prior. Reich, supra, at p. 254-59, and authorities cited therein.




pursue such a strategy if they wish to work toward the enactment of public policy that
serves the long term material interests of their constituencies.

Moreover, this strategy requires that benefits be provided to segments of the
population not on the basis of narrowly defined self-interest, as tends to occur under the
rights-based strategy, but rather on the basis of the attainment of a broader public interest.
This strategy serves to build coalition across diverse groups. In this way it enhances
majoritarian legitimacy, a fundamental principle in the American political process. When
successful, the programs it enacts should have considerable permanency as they are
initially established by consensus-building, rather than through judicial force. In the end,
only a policy-based strategy can meet the demands of the multicultural society by
expanding the scope of collective action.” It attempts to promote an expansion of
resources and broaden public goods, rather than simply changing the current distribution
of public goods. As an example, it attempts to promote economic progress, and not just
economic rights. Finally, it retrieves an often lost focus of the rights-based strategy: that
common citizenship is not just based upon a share of public goods but on commitments,
responsibilities, and interests shared with other individuals and segments of the society A
politics dedicated to securing greater public commitment to collective action is what we

mean by the informed public interest.

[I. RACE, DIVERSITY, AND MULTICULTURAL POLITICS
Diversity and the Persistent Significance of Race and Ethnicity
A cursory look at recent census data reveals that America has unquestionably
become more ethnically heterogeneous in the past thirty years. The trends for just the

past ten years are quite dramatic. In 1980, non-Hispanic whites comprised about 77% of

7 E.E. Schattschneider, The Semisovereign People: A Realist's View of Democracy in America (NY:
Harcourt, Brace, Jovanovich, 1960, 1975, 1988); Frank R. Baumgartner and Bryan D. Jones, Agendas
andInstability in American Palitics (Chicago: The University of Chicago Press) 1993.



the population while African-Americans, Latinos, and Asian-Americans comprised 11.7%,
6.4%, and 1.5% of the population respectively. By 1990, non-Hispanic whites comprised
only about 71% of the population while African-Americans, Latinos and Asians comprised
12%, 9%, and 3% respectively. These changes represent a dramatic 100% increase in the
Asian-American share of the population and, for Latinos, the share increase has been more
than 40 percent.® Nevertheless, as Bruce Cain and others have noted, the concentration
of minority immigration has not been uniform across the country  Over half of all African
Americans dill live in the South, about fifty-five percent of al Asans live in the Western
states, and about seventy-five percent of all Latinos live in the South and Southwest.?
Amid this growing diversity, and despite the clear and far-reaching political and
socia changes of the lagt thirty years, race and ethnicity remain factors central to the
organization of much American life and politics. One line of cleavage involves observable
differences in political attitude and socid behavior across various racial and cultural
groups™® and another involves the observable incidence of racial and ethnic bias based on
those differences** Perhaps the most glaring example of the continuing relevance of
racial bias in our culture is the documented persistence of discrimination in public housing.
From New York to Los Angeles, depressing accounts of racial steering and ethnic bias

among public authorities and private housing agents and mortgage lenders abound12!2

8 \/obedjda, Barbara, "Asians, Hispanics Giving Nation More Diversity," The Washington Post (June 12,
1991) p.A3 (Citing Census data figures).

® Cain, Bruce "Developments in Racid and Ethnic Politics” (Unpublished manuscript, Berkeley:
University of California, January 4, 1994) at p. 8.

™ S eg., Smith, Robert C. and Sdtzer, Richard, Race, Class, and Culture: A study in Afro-American
Mass Opinion (Albany, NY: State University of New York Press, 1992), and other sources cited therein.

" West, Cornel, Race Matters (NY: Vintage Books, 1993); Arthur Schlesinger, The Disuniting of
America: Reflectionson a Multicultural Society (NY: W.W. Norton and Co, 1992); Derrick Bell, And We
Are Not Saved: The Elusive Questfor Racial Justice (NY: Basic Books, 1987).

2 |sikoff, Michadl, "Justice Sting Finds Housing Discrimination,”" Washington Post Vol.116, Tuesday,
June 22, 1993, p.A-6; "U.S. Sues a Chicago Suburb, Alleging Bias" New York Times, V.142, Sunday
March 28, 1993, Section 1, p. 13 (nationd); Meyers, Steven Leg, "Worlds Apart in Queens, Two Housing
Projects Reflect Years of Racia Steering,” New York Times, v.141. Section 1, Sunday July 5, 1992



Even in the wake of the 1993 Northridge earthquake in Southern California the media
reported widespread discrimination in housing sought by earthquake victims.*  More
broadly, political journalists Thomas and Mary Edsal recently concluded in Chain
Reaction that race and taxes, on their own, "have [in the past decade] changed the votes
of millions of. . . men and women."** They argue that race emerges, from among dll
issues, a the most powerful determinant of political change in America ™  Similarly,
political scientist Donald Kinder and his colleagues argue, quite pessmidticaly, that a
predisposition to racia/ethnic prejudice may be a normative, rather than a deviant,
phenomenon that affects contemporary political affairs in pervasve and observable
ways.™® If Edsdl and Kinder are right, the importance of coming to a deeper

understanding of the palitics of race and ethnicity cannot be overstated.

The Familiar Face of Diversity

Thus far we have noted that race and ethnicity continue to play central roles in
American life despite profound historical change in law and politics. We have also paused
to reflect on how immigration, particularly from Asian-American and Latin-American
nations, has dramatically changed Americas population over the past thirty years.
Understandably, many observers have argued that expanding American diversity has

placed new and more complicated burdens on democratic governance. Much has been

Massy, Douglas S, "Shrugging Off Racism; When Proof of Housing Discrimination Arrived, the
Administration Didn't Care," Washington Post, v. 115, Sunday May 17, 1992 p C2.

B Hurst, John, "Quake Victims Complain of Housing Discrimination, Two Hundred Complaints against
Landlords in Southern California" LosAngeles Times, v. 113, Sunday February 6, 1994, p.BI.

! Edsall, Thomas B. and Mary D. Edsal, Chain Reaction (NY: Norton & Co., 1991) p. 4-5.

5 1bid.

1® S eg., Kinder, Donald R. "The Continuing American Dilemma: White Resistance to Racial Change
40 Years After Myrdal," 42(2) Journal of Social Issues 151 (1986); Kinder and Sears "Prgudice and

Politics: Symbolic Racism Versus Racid Thresats to the Good Life" 40(3) Journal of Personal and Social
Psychology 414 (1981) [examining the impact of race on Las Angeles mayora eectiong].




made of the transition from the "bi-racia" period (of the 1950s and 1960s) to the modern
“multi-cultural” period. Indeed, the challenge that growing ethnic diversity poses for
democracy is said to be evident in the many "new" issues that clamor for political
resolution in the 1990's. The cdl in some communities for "immigration rights" is only
the most recent issue to be pressed in "civil" or "human" rights terms As Florida and
California demand federal intervention to stem the red and perceived costs of educating or
incarcerating new immigrants the public is divided about how different political solutions
would affect the "rights’ and interests of different raciad and ethnic communities. The
federal government's response to Cuban and Haitian immigration has also sparked heated
public debate and heightened inter-ethnic tension. Likewise, the demand among some
Asian-American and Latino groups for the recognition of "language rights’ or "cultural
rights’ is another often-cited example of the new and heightening demands of diversity (or
ethnic bias) on democratic governance.

Yet this analysis of the "new" demands of diversity is rooted in a truncated view of
American history — one that views the "civil rights" period as beginning some time in the
1950s A look over the transom of the 1950s reveals that inter-ethnic tension and cultural
diversity has aways been part and parcd of the American experiment with pluralist
democracy. The dilemmas of Irish, German, and Italian immigration prior to the turn of
the century have been voluminously documented.” In light of this troubled history,
immigration and language "rights" issues ss.em no more controversial now than they were
in 1923 when the State of Nebraska took a parochia school teacher to the Supreme Court
for "unlawfully [teaching] the subject of reading in the German language to . . . a child of
ten years. . . . ° Indeed, "the history of the planet" writes historian Arthur M.

Schlesinger, "has been in great part the history of the mixing of peoples. Mass migrations

17'See e.g., Erie, Steven P., Rainbow's End: Irish Americans and the Dilemmas of Urban Machine
Politics, 1840-1985 (Berkeley, CA: University of Cdifornia Press, 1988).

8 Meyersv. Nebraska 262 U.S. 390 (1923).
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have produced mass antagonisms from the beginning of time.”> We can conclude from

this that diversity and the clash of cultures is ineluctably central to the human experience.

Multicultural Politics at a Crossroads

We believe the term multi-culturalism is useful insofar as it reminds us that inter-
racial or inter-ethnic tension is just a speciad case of the more universa process of
integration and cleavage found across a variety of socid boundaries, including those based
on gender, sexua orientation, class, religious affiliation, and physical or mental disability.
Although we believe that the concepts we discuss below apply with equal force to most of
these socid cleavages, we will restrict our discussion to examples of inter-ethnic/inter-
racial conflict in order to be consistent with the focus of the Civil Rights Act. Although
the Civil Rights Act cannot reach, nor was it ever meant to reach dl the dilemmas of
cultural pluralism, it yet bears mentioning that effective democratic governance demands
that these other cleavages be honestly confronted and addressed by our law and politics.

As noted earlier, diversity is not realy very new. In fact, diversity is afamiliar face
on the American scene. What has changed over the past three decades is the way that our
political and lega institutions have responded to diversity. The shift we have experienced
is captured in the competing metaphors of the melting pot and the mosaic. Each metaphor
represents a solution, or more accurately a paradigmatic "ideal” solution to the dilemma of
human diversity. Each is a response to our common historical experience with diversity
and each can claim to be rooted in time-honored, and American ideologica beliefs about
the relationship of the individual to the state.

Yet, the times and our circumstances change faster than our beliefs and idess
Long after the circumstances that called each ideal solution into play, these persuasive and

powerful metaphors endure and compete for the hearts and minds of every American. All

9 Schlesinger, Arthur, 1992, supra, at p. 10.




the while, it is becoming increasingly plain that neither of these two metaphors relates
neatly to important shifts in the modern American economy and to the real challenges that
these changes pose to the age-old dilemma of democratic governance amidst diversity. In
the struggle for dominance, both the melting pot and the mosaic metaphors now distract
us from some of the most pressing problems in our society. The realization of justice and
equality in a multicultural society now lies in finding a way beyond these tired metaphors
and the misleading debates and impoverished public discourse they engender.

Nonetheless, these two ideds provide useful lenses through which we can consider
the relevance of a rights-based strategy of socid inclusion, such as through the Civil
Rights Act, in our current multicultural society. In assessng each of these ideals fully we
begin to see the contours of an alternative strategy that not only integrates the best aspects
of each ideal, but builds a more viable strategy to respond to the many demands, made by
al segments of the population, in the multicultural society.

In the next few pages we outline the major contours of each of the dominant
paradigmatic "ideal" solutions to the dilemmas of pluralist democracy and question the
continuing relevance of these "solutions’ to modern problems So much about how we
now grapple with the concepts of rights, race, and ethnicity in our country is rooted in
these paradigms or metaphors that it pays to un-pack them a bit. Embedded in each
"ided" solution are different claims about the relationship of diversity to democratic liberty
and equality. We will examine the following claims:

a Claims about history — differing interpretations about what history can tell

us about the nature and consequences of ethnic conflict, cultural pluralism,
and assimilation,

b) Competing claims about the origins and implications of ethnic identity;
C) Competing claims about the meaning of equality;
d) Claims about what it means to be an "American" — about what constitutes

the American dream;



e Claims about what role the state should properly play in advancing or
protecting civil liberty, equality, and domestic tranquillity.

After this analysis we then begin to develop an alternative that we hope better accords

with the demands of diversity in the 1990s and beyond,

1 MELTING POTS AND MOSAICS

The Melting Pot and The Logic of Individual Rights and Racial/Ethnic Assimilation

The logic of assmilation inherent to the Melting Pot metaphor follows from a view
of histofy that teaches of the perils of cultural tribalism. "For the Founders," writes Allan
Bloom, "minorities are in general bad things, mostly identical to factions, selfish groups
who have no concern as such for the common good. % Through subsequent waves of
Southern European, African, Lain American and Asian migrations to the U.S,,
assimilation became the dominant mode of diffusing the red and percelved challenges
posed by human diversity to democratic governance. Both Alexis de Tocqueville in the
late 1830s and Gunnar Myrdal a century later in the 1940s marveled at the American
alchemy that seemed to forge peoples of disparate lands, cultures, and creeds into a "new
race." To many historians, including Schlesinger, the assimilationist aspiration to melt all
comers into a "new race of man" was Americas "brilliant solution for the inherent fragility

m21

of a multiethnic society. oL This sentiment was earlier expressed by Theodore

Roosevet who wrote in the mid 1920's that "[t]he one absolutely certain way of bringing
this nation to ruin. . . would be to permit it to become a tangle of squabbling nationalities,
an intricate knot of German-Americans, Irish-Americans, English-Americans, French-

n22

Americans. . . each presarving its separate nationality. The recurrent debates over

2 BJoom, Allan, The Closing ofthe American Mind (NY: Simon & Schuster, 1987) p.31.

2! Schlesinger, Arthur M., The Disuniting of America: Reflections on a Multicultural Society (NY:
Norton: 1992) p. 13.
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language policy and bilingualism in Florida and California offer stark contemporary
examples of this assimilationist position. "At its most concise," writes Ronald Schmidt,
"the [assimilationist] argument is that the adoption of non-English ballots and bilingual
education policies has charted the United States onto a new and dangerous course toward
ethnolinguistic conflict and deep political division, and for which the declaration of English
as the sole 'official' language is an important corrective measure."*  For adherents of the
melting pot theory, history seems to teach that too much diversity leads only to public
discord and political instability.

Melting Pot Claims about the Nature of Ethnic Identity

To the melting pot assimilationists, the cultural, racial, or ethnic "identity" of an
individual is mutable and transitory.  Within the assimilationist camp there is genera
agreement about the ultimate goal and value of cultural assimilation: the achievement of
unifying values and ideology. But there has been variation with regard to the process by
which this unifying national culture should be reached. There has been, for example, a
conservative strand for whom assimilation has simply meant that minorities can and should
conform to Anglo norms or to the norms of the dominant prevailing culture. "Here,"
according to Anthony and Rosalind Dworkin, "the majority attempts to 'Americanize' the
minority, socializing it to reject al aspects of its native (usually immigrant) culture and to

" To others, including

sk to be a carbon copy of the majority society prototype.
Milton Gordon, the melting pot symbolizes the biological and cultural transmutation "of
the Anglo-Saxon peoples with other immigrant groups and a blending of their respective

cultures into a new indigenous American type. ~ This second, more egalitarian strand

%2 Roosevelt, Theodore, Works (Memoria edition: 1923-26) Chapter XX. p.456.

% Schmidt, Ronald J. "Politics and Cultural Identity: What's at Stake?" Paper delivered at the 1994
Annual Meeting of the American Political Science Association, September 1-4, 1994.

# Dworkin, Anthony & Rosdind, The Minority Report: An Introduction to Racial, Ethnic, and Gender
Relations, 2nd ed., (NY: Holt, Rinhart and Winston, 1982) p. 106. Also. Gordon, Milton M.,
"Assimilation in America: Theory and Redlity," 90 Deadalus 245 (1961).



may be identified as liberd assimilationism.  Typifying this liberal notion of
assimilationism, Schlesinger writes that "[tlhe burden [of making] this a unified country
lies a much with the complacent majority as with the sullen and resentful minorities..""26
Nevertheless, whatever theory of assimilation is adhered to, it is clear that to the melting
pot assimilationist cultural identity is something that can be shucked and donned like an
overcoat.

Melting Pot Claims about What it Means to Be an American

The inscription on the back of our pocket change expresses the assimilationist ideal
succinctly: E Pluribus Unum. At its bedt, the assmilationist creed teaches that to be an
American is to transcend racial, ethnic, cultural, and religious lines -- to be first and
foremost an individual who is bound to other individuals by a common national identity.
But, in its more oppressive formulation, to be an American is to accept the values and
customs of the dominant group — to shed "foreign” ways and to learn, in the words of a
familiar jingle, to appreciate and favor hot dogs, apple pie, and Chevrolet. In any event,
the notion of a "common identity" and the importance of national unity are central themes
for adherents of the melting pot theory.

Melting Pot Assumptions about the Meaning of Equality

To melting pot assimilationists, equality has a very distinct meaning and value for
both the state and the individual. Recal that the idea of "common citizenship” is central
to the melting pot adherents of both the conservative and liberal schools. Within the
melting' pot framework of free and equal citizenship, emphasis is on the politically

recognized formal equality of individuals before the law. "Equality," writes Gordon, "is
defined as equality of opportunity . . . but not in terms of results or condition, a matter
which is left to the myriad workings of the competitive process. . . . Proponents of this

model insist that it represents traditional American ideds and principles of the

% Gordon, Milton, Assimilation in American Life (NY: Oxford University Press, 194) p.8b.

% Sehlesinger, The Disuniting of America, supra., at p. 19
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"2’ This, in fact, is the view

Enlightenment on which the American republic was founded.
of equality that James Q Wilson claims informed passage of the Civil Rights Act in 1964.
"The advocates of the Civil Rights Act of 1964," writes Wilson, " were quite clear that
they were talking about rightsin thetraditional sense. . ." equal treatment meant "only that
a federal government, which takes money from al taxpayers without discrimination,
cannot spend money on taxpayerswith discrimination . . . The senators explicitly ruled out
the possibility that the right to nondiscriminatory treatment could lead to any larger claims,
such as a person's so-called right to a certain kind of education, or so-cdled right to have
money spent to achieve certain objectives" % =~

Within the melting pot framework, equality also has a very pragmatic and
instrumental value for the state. Formal equality is a cornerstone of common citizenship,
which inturn is essential to stable democratic governance. Nowhere has this aspect of the
melting pot received more attention than in debates over the purposes of public schooling
in America. The rise and spread of the common public school and of compulsory school
attendance laws, for example, generaly coincided with the first major wave of immigration
in the mid-19th century. Writing about the turn of the century Progressive Movement in
education David Kirp notes that the common school was widely thought to be a critical
force against ethnic and religious divisiveness. "Common schools," he writes, were
regarded “"as the vehicles of socid assimilation and [of the] development of a shared
political culture." Faithful to the demands of common citizenship, free and equal public

n29

schools would "erase the taint of difierentness. Thus we can see how equality is

valued in the melting pot framework for its pragmatic and instrumental contributions to

2" Gordon, Milton, "Modds of Plurdism: The New American Dilemma," in Norman Yetman, ed.,
Majority and Minority: The Dynamics if Race and Ethnicity in American Life, 4th Ed. (Boston: Allyn
and Bacon, Inc., 1992) at p.527. Gordon here istalking about the liberd tradition among the melting pot
assmilationigts. His term for this strand of assmiationism is "liberal pluralism.”

% Wilson, James Q. "Responses” 52 Harvard Educational Review 415, 416 (1982) [Specid issue on
"Rethinking the Federd Role in Education."].

# Kirp, David, L. Just Schools (Berkeley, CA: University of Cdlifornia Press 1982) p.34
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democratic government and domestic tranquillity.

Melting Pot Claims about the Basis of Equality Rights and about the State's Role
in Advancing/Protecting Demaocratic Equality

It follows from the notion of "common citizenship" that rights and duties in the
melting pot society accrue to individuals whose relationship to the state is undifferentiated
by considerations of class, race, or religious affiliation. Groups of people, identified by
race, ethnicity, or religious affiliation do not, as such, receive formal recognition from
legal or political institutions. Along this thread, Supreme Court Justice Clarence Thomas
has written that "it is above dl the protection oi individual rights that America, in its best
moments, has in its heart and mind." In assessing the Reagan years, Justice Thomas
bemoans the Administration's failure to effectively make the case against the dangers of a
civil rights policy "entrenched as an interest-group issue rather than as issue of principle
and universal significance for dl individuals."*°

Another cornerstone of common citizenship in the melting pot society is a policy
of non-discrimination in the service of a race-blind constitutional order. Of course,
government can and should "intervene legaly through legidation or executive orders to
prevent discrimination in such areas as employment, education, voting, public facilities,
and public accommodations. But such prevention is focused on specific acts which can be
proven to be discriminatory and not on the promotion of integration through direct
governmental action."** With respect to private housing and associations, the melting pot
logic banks on free market forces and individual choice to work their own solutions But
the implicit faith has aways been that the mora force of formal equality, common values,

and the standardizing forces of modernization, would alone be enough to diffuse

primordia ethnic animosities and lead to voluntary socid and spatia integration among

% Thomas, Clarence, "Civil Rights as a Principle Versus Civil Rights as an Interest," in David Boaz, ed.,
Assessing the Reagan Years (Cato Ingtitute: 1988) at p.392, (emphasis in original).

% Gordon, "Modelsof Pluralism...," supra, a p.526 (emphasisin original).




Americans.

The Mosaic and the Logic of Group Rights and Cultural Pluralism

Historical Claims

In the classic expression of the mosaic ideél eebh racial and ethnic culture in a
nation is viewed as a beautiful and precious stone adding its own unique brilliance to a
united, but differentiated whole. In counter-point to melting pot adherents, who believe
that diversity is the root cause of civic disunity, adherents to the Mosaic idea believe that
civic disunity is bred from the brutish suppression of human diversity. Mosaic history
teaches us that the biggest threat to democratic governance is intolerance and the distrust
and sullen resentment it breeds among the less empowered groups in a society.

Paradoxically, historians and socid scientists trace the birth of the mosaic
paradigm to the rurn-of the century period in which the melting pot ideal held the greatest
sway According to Gordon, "[tjhe first manifestations of an ideologica counterattack
against draconic Americanization came not from the beleaguered newcomers ... but from
those idealistic members of the [early 20th century] middle class' who reacted to the
alienation, "debilitating psychological consequences, family disorganization, and juvenile
delinquency" that could be linked to forced assimilation.”  Jane Addams Twenty Years
at Hull House and the writings of John Dewey are cited by Gordon as elaborating on these
themes. To these early Twentieth Century thinkers justice ssemed to demand a tolerance
of diversity and an appreciation of the contributions that minority cultures could and did
make to their adopted country.

Mosaic Claims about the Nature of Ethnic Identity

To adherents of the mosaic ideal, ethnic identity is deeply rooted in the individual,
inherited at birth rather than voluntarily assumed, and largely indelible. Ronald Schmidt
has written that the core insight of what he calls the "primordialist” perspective on ethnic

32 Gordon, "Assimilation in America Theory and Reality," supra, a p.252-53.
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identity is that "human beings become who they are as individuals — as 'selves -- only
through culture, as members of groups that create and perpetuate cultures, and that
among the most important of these groups in the contemporary world are those we label
ethnic and/or national."**  Adherents to this perspective point out that ethnic identity
and diversity are more than just ideas or "theories," they are an irreducible fact of the
human experience. "Some people,” writes sociologist Fierre van den Berghe, may be
"ethnically alienated, marginal or mobile or ... the product of mixed marriages, but most
people belong to a single ethnic group or sub-group, and remain there for life. * An
important implication of this perspective is that, for ethnic minorities, complete cultura
assimilation means a loss of "sdf or, failing assimilation, an isolated existence on the
margins of society.*® According to Schmidt, the perspective dso helps to explain why
attacks by assimilationist critics on the "Latinization" of the United States or on
bilingualism are "often perceived by Latinos as attacks on their very identity and persona
legitimacy as Americans."*

Other writers in this camp aso believe that dl human groups are naturally inclined
to ethnocentrism.  This tendency is manifest in the observed human preference for
associating with "kin over non-kin and close kin over distant kin."*” The implications
here are that, at some level, ethnocentrism and racism may be, as Kinder and Sears seem
to conclude, a normative rather a deviant phenomenon Like a disease with no known

cure, the object of politics should be to manage and control ethnocentrism's more |ethal

outbreaks.

¥ Schmidt, supra, at p. 19.

3 van den Berghe, Fierre L., "Race and Ethnicity: A Sociologica Perspective" in Norman Yetman, ed.,
Majority and Minority 4th ed., (Boston: Allyn and Bacon, Inc.: 1985) at p.55.

% Schmidt, at p. 22. Also see, Barrera, Mario. BeyondAztlan: Ethnic Autonomy in Comparative
perspective (NY: Praeger: 1988).

3%1d,atp.23.

¥1d., at p.55.
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Mosaic Claims About What it Means to be an American

America is a nation of nations. Thus, according to theorist Horace Kallen, we

realize our greatness as a nation when we foster a republic that is in substance "a
democracy of nationalities, cooperating voluntarily and autonomously through common
institutions in the enterprise of self-realization through the perfection of man according to
their kind."*® In this perspective there appears no civic need for a unique, unifying
concept of Americanness. To be an American is to be multi-cultural — to value diversity
for its own sake and to adopt tolerance as a preeminent civic virtue. Anyone can be
"American” without giving up their own ethnic or racial identities. "In a multi-cultural
polity,” writes Schmidt, "individuals can have both ‘ethnic’ and 'national’ (as well as
‘gender,’' 'sexua preference,’ and other) identities, since a multi-layered identity is a fact of
life for most aready. Bilingua individuals [for example] are perceived, in this context, as
richer, more nuanced, more complex, more fully-developed human beings than are those
who are mono-lingual. Indeed, in this setting it is the monolinguals - whether in English

orsomeotherlanguage~whoareviewedasculturallyd e p r i v e d . " " 3 9 M 0o s a i ¢

Mosaic Assumptions about the Meaning of Equality

The cultural pluralism of the mosaic perspective implies the equa status of all
ethnic and racial groups, each of which retain their individual group identities. Within the
mosaic framework, free and equal citizenship requires more than mere neutrality on the
part of legal and political institutions. Instead, adherents to this ideal insst on a positive
commitment by government to the equal worth of individuals and constituent groups in a
society. This conception of equality thus "insists that government must treat people as
equals in the following sense. It musf impose no sacrifice or constraint on any citizen in

the service of a public goa "that the citizen could not accept without abandoning his sense

% Kallen, Horace M., Culture and Democracy in the United Sates (Boni and Liveright: 1924) quoted in
Norman Yetman, Majority and Minority, supra, at p.254.

S Schmidt, supra, atp.28.
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of his self-worth."*

According to theorist Ronald Dworkin, there are two implications of this belief.
First, equality demands, as a matter of right, that no citizen or group receive less than an
equal share of "community resources.” One prominent example of such a "community"
resource is public education. It is not enough that public schools take al comers and treat
them with benign neutrality. Instead, government must recognize that equal access to
education demands a curriculum that responds to the diversity of student needs and
capabilities. And, snce al individuals are members of racial and ethnic groups, equality
aso demands that the public schools distribute benefits equally to these groups as a matter
of right In one critical examination of the mosaic ideal in education, the authors describe
how American public high schools have been transformed into educational "shopping
malls' providing "something for everyone" based on the mosaic logic of egditarian right in
which dl children have aright to attend high school, to graduate from high school, and to
benefit from the high school experience in some substantively equal way®*" Demands for
"quality" public housing, for equa distribution of public recreation facilities to poor and
minority neighborhoods and for equd distribution of public employment across racial and
ethnic groups are dl examples of the substantive nature of mosaic egalitarianism.

Second, the logic of mosaic equality demands that economic policies supported by
the government must not fal more onerously on any one group or set of groups or
individuals. Thus for example, government monetary and economic policies that tolerate a
certain level of unemployment afe unjust in the logic of mosaic egalitarianism because they
ask "some people to accept lives of great poverty and despair,... just in order that the great
bulk of the community may have a more ample measure of what they are forever

denied."* in such cases, equality demands that income transfers, welfare benefits, and

“0 Dworkin, Ronald, "Why Liberas Should Believe in Equality” The New York Review, February 3, 1983.
* Powell, Parrar & Cohén, The Shopping Mall High School (NY: Houghton Mifflin: 1985).

4%2Dpworkin,supra.
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other redistributive programs be instituted as a matter of right. The President's most
recent advocacy of a public "right” to "equal" and affordable health care is an example of

the mosaic rhetoric of substantive equality as a matter of mora right.

Mosaic Claims about the Basis of Equality Rights and about the State's Role in
Advancing/Protecting Democratic Equality

If ours is a "democracy of nationalities” and if it is true that al of us are in some
way implicated in ethnic and racial groups, then it follows that "democracy for the
individual must by extension dso mean democracy for his group."** Thus we derive the
group basis of rights. In this conception, government has an affirmative moral duty to
recognize diversity and to assure equality in light of that diversity. So, in the example of
public education, Arthur Bestor has written that the "duty of the school is to make up, 0
far as it is able, the deficiencies of background which it finds in its students. . .. the
democratic school must concentrate, as never before, upon the task of intellectual training.
. . . The student who has been deprived of intellectual and cultural background at home
must receive full restitution in the school."** These duties of the government arise from
the moral requirements of equality within the mosaic framework. And this "right" to
substantive equality, arising as it does from mora duty, cannot be compromised by
instrumental calculations of the state. The victims of past injustice hold the right to "full
restitution" as a "political trump card" against al other claimants on the community's

resources.®

S Gordon, "Assimilation in America Theory and Redlity," supra, at p.253.

M'Bestor, Arthur, Educational Wastelands: The Retreat from Learning in our Public Schools (University
of Illinois Press 1953) quoted in David Kirp, Just Schools, supra, at p.38.

*Se e.g., Dworkin, Ronald, Taking Rights Seriously (Cambridge, MA: Harvard University Press
1977).
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V. BEYOND THE LOGIC OF ASSIMILATION OR RIGHTS

History

One is struck, in reading the stories behind the melting pot and the mosaic, with
the many uses of history — history as a moral teacher, history as an argument about
politics, and, sometimes, history as socia stience  Here we have two ideals thrivi ng side
by side, sharing a roughly common period in time and serving primarily as point and
counter-point to each other. They each claim to rest on the same history but clearly draw
different conclusions from the same s#t of events and "facts." The stories remind us too
that there is not now, and probably there never has been a single "American Dream.” As
explanations of the American experience, the melting pot and the mosaic are best seen as
flip sdes of the same coin rather than as free-standing theories. At their core, they are
attempts at expressing and resolving the age-old tension between human diversity and the
requirements of democracy. Human diversity predicts that individuals and groups will
differ in their conception of the good and in their view of their own personal interests.
But, stable democracy requires that diverse people find a way of bridging their differences
to obtain the benefits of collective action.  One ideal solution asks us to focus on the
value of assmilation as a vehicle for obtaining a unifying vison of the common good.
But, clearly it places the burdens and costs of unity on the minorities of the time. Another
"ideal" solution asks us to focus on the power of tolerance to deliver us from the injustice
of conquest and assimilation that has long been a cancer on dmogs al forms of
government. But to the extent that it has been practiced in America, it has faled to
produce a political regime that is capable of articulating a unifying vision of the pubic
good that both respects differences and yet transcends those differences. In this context,
debating the merits of one over the other seems pointless. We need to find a new
formulation — a new balance between diversity and democracy appropriate to the

circumstances of the 1990s.
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The Instrumental Nature of Ethnicity

What we have learned is that the communal life and customs of various ethnic
minorities can be preserved within the context of American citizenship. Thus, we should
not be seduced by the “false antinomies of unity and diversity."®  Still we know that
ethnic/racial conflict continues to be a central fact of the American experience and
continues to threaten our democracy.  Ethnic diversity matters to politics but only
sometimes.

The forgoing suggests that we need to focus on how ethnic identity becomes
relevant in political terms — on Low law and public policy in the 1990's might make
ethnicity and ethnic identity more or less instrumental to individual groups. Good work
in this direction has already begun. Paul Sniderman and his colleques, for example, have
shed new light on how different policy approaches to redistributive efforts and affirmative
action on behaf of minority groups affects the level of racia polarization among
Americans. They have found that the basis on which an apped for greater minority
group incorporation are made is cruciad to broad public support of the measures
advocated. Sniderman and his colleagues conclude that "[w]hen Americans react to
contemporary issues [involving] race with consistency, it is as much because of politics as

race."® Issue definition then offers rich opportunities for changing how Americans

% Schwarts, Joseph M, "Racism, Racid I dentity and the Rebuilding of Socid Solidarity" (Dept. of
Political Science, Temple University) Paper delivered at the 1994 Annual Mesting of the American
Political Science Association, September 1-4, 1994.

4" Snjiderman, Tetlock, Carmines, and Peterson, The Politics of the American Dilemma: Issue
Plurdism,” in Sniderman, et d., Prejudice, Palitics, and the American Dilemma (Stanford, CA: Stanford
University Press, 1993). Drawing on data from the Generd Socid Survey and the National Election
Studies, for example, Paul Sniderman and his colleagues found that when Americans were asked to
respond to questions regarding legally enforced minority set-asides in employment, racia quotasin
college admissions, or whether there should be forced busing to assure public school integration,
American responses were very racidly polarized However, the racid correlations were very weak on
responses to policy questions about whether the federal government should spend more money to help
minorities findjobs , attend schoadls, or to improve their living conditions. In each case, the end god of
the policy was essentidly the same. What differed were the means of achieving the objective and, more
significantly, the basis on which the goped for government intervention wasbased.  See dso.
Sniderman, et al., The Scar of Race (Berkeley, CA: University of Caifornia Press, 1993).




understand questions of civil rights. *~ But issue definition can also structure behavior and
attitudes such that individuals see the advantage of identifying a policy with their own -- or
some other ethnic group's narrow interests.

Similarly, Thomas and Mary Edsal have convincingly chronicled the way that
Democratically-endorsed rights policies, coupled with declining federal investment in
employment, training and education programs, have pitted African-Americans and other
minority groups against lower-middle-income whites who frequently compete for jobs and
status in a shrinking portion of the national economy. Working-class whites have come to
e redistributive policies as racial issues while minorities in distressed communities are
also mobilized to see demands for resource redistribution in civil "rights’ terms strongly
correlated to their own affiliation with racial/ethnic groups. In this milieu, the rights-based
logic of redistribution has engendered resentment among white, working-class voters,
turning them into a powerful mobilizing force for a Republican Party that promises change
in the civil rights framework.>0

The relationship of race, class and important transformations in the American
economy have dso been studiously discussed in William Julius Wilson's The Truly
Disadvanlaged, Gary Orfield and Carol Ashkinaze's The Closing Door, and in Cornell
West's Race Matters> Throughout the last thirty years the formal rights plank of the
War on Poverty has remained a constant in law and politics. But, the economic and

human capital investment plank foundered and was largely destroyed. In the process, the

“8 Sniderman, .. ad., The Politics of the American Dilemma..." at p. 219.

* S generdly, Baumgartner, Frank & Jones, Bryan, Agendas and Instability in American Politics
(Chicago: University of Chicago Press 1993).

® Edsdl & Edsdl, Chain Reaction, supra., at p. 12.

> Wilson, William Julius, The Truly Disadvanlaged: The Inner City, the Underclass, and Public Policy
(Chicago: The University of Chicago Press, 1987); Gary Orfield and Carole Ashkinaze, The Closing
Door: Conservative Policy and Black Opportunity (Chicago: The University of Chicago Press, 1991);
Cornel West, Race Matters (NY: Vintage Books, 1993).
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Kennedy/Johnson era ability to articulate a case for public investment that transcended
racial and ethnic politics was lost and all of the modest progress that we made with regard
to poverty in the 60s and early 70s was lost & well.>* There is mounting evidence in all
of our great urban centers that the laissezfaire policies we have pursued have done much
to make ethnic identification more instrumental to groups and individuals and ethnic
competition for scarce resources more likely. West's critique of the "pitfalls of racia
reasoning” is an effort to shed light on the ways that government policy can make race and
ethnicity instrumental in the political process - making it more likely that people will
mobilize for change on the basis of racial and ethnic appeals Indeed, we have aready
seen how many activists and intellectuals within minority communities have advocated
various strategies of self-reliance, "racia pride" and sometimes even xenophobic
separatism.  As community resources decline, racial/ethnic solidarity become instrumental

in the competition for group advantage.

V. TOWARD AN INFORMED PUBLIC INTEREST

Our growing multicultural and multiethnic diversity requires a re-consideration of
whether a rights-based logic is now the most effective way of resolving the inherent
tension between diversity and the demands of common citizenship prerequisite to stable
democracy. We draw now on the melting pot and mosaic idealsto suggest the outlines of
what an alternative to a righfs—based strategy would entail. In thislast section we develop
the aternative of a policy-based strategy further.

The core insight of the melting pot idea is that it draws attention to the importance
of common citizenship to democratic governance Common citizenship is based upon a
unifying vision of the common good and of common duties to that end. That common
gbod entalls the adoption of a st of values, attitudes, beliefs, and behaviors that, within its

own logic, serves the larger public interest. The term "Americanization” used at the turn

52 gp "Recent Changes in the Poverty Rate and Distribution of Income," Footnote 5, supra.
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of century well captured these ideas. Of course, the core historic deficiency of this ideal
was that it erroneously and unnecessarily located "common citizenship" within a largely
eurocentric, and sometimes exclusively Anglo-Saxon, cultural norm that ultimately
alienated many ethnic and racial groups. To the extent that non-mainstream ethnic and
racial groups wanted to become citizens, and for those whom the state would alow to
become more participatory citizens, the price paid was often the loss of language and
other traits from home countries or cultures.  Indeed, turn-of-the-century notions of
Americanization relegated some groups -- Asian-Americans and African Americans
particularly -- to a permanently hyphenated state They could never look like the
American ideal and certainly anti-miscegenation laws aimed at both groups assured that
the dominant paradigm would not change. While these groups could integrate, they could
never truly assmilate. To a considerable degree, one common, public interest was
identified, and little debate and discussion about its content or character was allowed.
This exclusive vision of the public interest led to a defensive reaction by groups who
wanted to maintain important elements of their distinctiveness and often led them to have
smilar biases of expected unanimity of views among their own members and Similar
intolerance for the views of other groups. Ironically, the rigid and exclusive notions of
what it meant to be an American that prevailed served only to undermine the central god
of common citizenship. Understandably, racia and ethnic solidarity became rallying cries
among important leaders of the excluded and the melting pot theory came unraveled and
fel into discredit as the protest movements of the 1960s and early 70s unfolded.
Nonetheless, the melting pot focus on common citizenship and on articulating an over-
arching sense of public purpose in the service of democracy continues to be of central
relevance to us today.

| The mosaic ided can largely be understood as a reaction to the melting pot ideal.
Its core insight was to give expression to the values of tolerance and respect for diversity

as basic, inecapable facts of the human condition. This ided further makes the case that
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tolerance is a basic precondition of a stable, democratic, inclusive government existing in a
diverse citizenry. Moreover, this ideal recognizes the poverty of formal equality in an
ethnocentric and exclusive socia and political environment.

However, dmost predictably, this ideal tends to alocate rights to groups rather
than to individuals and serves to encourage a bakanized politics of group-centered
interests that fails to foster aview of civic privileges and duties that transcend race and
ethnicity. Group identity is valued , but often for the wrong reason — its instrumental
value in forming the basis for demands from the collectively. Meanwhile, our political
arena is increasingly devoid of a unifying concept of persona citizenship ~ separate and
apart from our other identities — that might help us to see ourselves as part of the same
nation with a common purpose and common duties.

It is easy to understand how a rightsbased strategy developed to serve the
interests of African Americans would have a logic closer to that of the mosaic ideal than
that of the melting pot ideal. As a necessary first step in efforts to overcome rigid barriers
of exclusion, such a strategy has tended to focus on the identification of victims, unjustly
hurt by policies and practices under the law. Unfortunately, in a multicultural society, the
logic of victimization leads to similar competing clams by many different groups,
including whites who charge reverse discrimination. And, there appears no consensus-
based principle upon which we can rely to decide among these competing claims. Those
not benefiting from such a strategy see its proponents as simply using the coercive arm of
government for purely group-gain and with only disingenuous appeals to the common
good. It is no surprise that retrenchment and backlash by substantial segments of the
citizenry result.  The rights-based logic tends to understand competition for the
distribution of resources in society as zero-sum. Corﬁpetition is enhanced for those
previously excluded, but to the extent that they are now winners, it ssimply means that
others have now become losers.

Mogt significantly, such a strategy, like the mosaic ideal, does not serve to develop




29

a broader sense of the public interest that serves as the justification for public policy.
Although collective action is enhanced for particular groups, there is no reasoned logic
that allows for an enhancement of broader societal collective action that can bring with it
necessary levels of majoritarian legitimacy and community resources.

As we have stated throughout, we are not suggesting that there is no longer any
need for vigilant civil rights enforcement.  Individual and institutional discrimination
persist and must be prevented. We are under no illusions that the U.S. has now largely
become a color blind society. However, it must be acknowledged that an exclusive rights-
based drategy isjust as limiting as it is congtructive. It cannot build to alow for the
enactment of broader public policy focused on material well-being that will serve the long
term interests of the individuals and groups it is designed to assist. This is especidly the
case in a multicultural society where ever increasing diversity means ever increasing
competition among diverse groups for the valued resources in the society.”® Even when
gains are attained under this logic, they are vulnerable to criticism by those who perceive
relative disadvantage.

We offer as a complement to a moderate rights-based strategy an expansive policy-
based strategy of incorporation that retains the core insight of the melting pot ideal. That
insight is that stable democracy amidst diversity requires the development of a "common
citizenship" rooted in a vision of the public interest; not an exclusive ethnocentric vision,
but one that works to build understanding across groups that do not normally associate
with one another. Our critical interpretation of the mosaic idea offers us the insight that
changes in the economy and in the distribution of power and community resources
demand that government address enhancing substantive equality not as a matter of right,
but of policy, based upon shared interests. Group identification is aso promoted by

encouraging and building upon tolerance that alows that identification to flourish.

%5 S Glazer, Nathan, "The Politics of a Multiethnic Society," in Glazer, ed. Ethnic Dilemmas, 1964-
1982, Cambridge, MA: Harvard University Press, 1983.




However, leadership from various groups is required to project a view of the public
interest that genuinely transcends the narrow self-interest that can result from ethnic,
racial, and other group identity. The public interest that is advocated to justify public
policy is thus informed by various perspectives that have traditionally not been given the
capacity to engage directly in such critica public discourse.

Public officials representing communities of color are clearly a minority in al state
and federal legidative bodies and in most loca legidative units as well. Some anaydts,
following a rights-based approach, have advocated legislative decision-making schemes,
including concurrent majority and super-majority proposas, which statutorily mandate
that the interests of minority pubic officials be given substantial weight in the fina stages
of the legislative process> This incorporation by right, rather than by consensus will
surely meet with fatal political resstance. By contrast, a consensus-based approach
requires that representatives of communities of color promote legislative policy images
that facilitate legidlative codition building.® This can be accomplished through the
couching of policy proposals in terms that appea to the self-interest of communities of
color, as well as the sdf -interest of whites and the larger community as a whole.
Enhanced educational, housing, employment and heath care opportunities afiect
everyone. Promoting these benefits can turn on appeals to universalistic concerns such as
cost-savings, promotion of long-term economic growth, reduction in crime, and
reductions in the cost of law enforcement and imprisonment.

Our policy-based strategy to enhancing the incorporation of interests in American
society requires that al groups, but especidly groups organized on the basis of race and
ethnicity, to engage directly in redefining the public interest. It isin the direct self-interest

% S Guinier, Lani, "The Triumph of Tokenism: The Voting Rights Act and the Theory of Black
Electora Success" 89 University of Michigan Lav Review, 1077-1154 (1991); Guinier, Lani, "No Two
Seets The Elusive Quest for Political Equality,” 77 Virginial Lav Review 1413-1514 (1991).

% On agenda-setting see. Baumgartner, Frank R., and Bryan D. Jones, Agendas and Instability in
American Palitics, supra,.
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of ethnic and racial leaders to do 0.® The requisites of majoritarian democracy serve to
force the leaders and members of racial and ethnic communities to build upon their narrow
group identities to forge the coalitions of public and legislative support necessary to enact
the legislation that will begin to address the material needs of substantial segments of their
communities. Successis largely in the hands of these leaders and members. Their success
is not guaranteed, but they now should redlize that self-determination is within reach to
the extent that they are able to articulate a public interest that is not zero-sum, focuses as
much on resource development as it does on resource distribution, and addresses needs in
areas of direct material well being such as education, housing, and employment. An
informed public interest that demonstrates how the needs of the working classes can be
met, at the same time that the needs of corporate interests can be met, at the same time
that the needs of middle class taxpayers can be met, a the same time that overdl
economic growth can be maintained, should serve to expand societal collective action in
ways that are long lasting. At ami nimum this strategy includes consensus-building based
on shared interests focusing on universal material well-being, community-wide resource
development, and consensus-based arguments for group advancement.

We are not naive in our expectations. We neither expect an informed public
interest to be easily developed nor do we expect it to always lead to successes for those in
greatest material need. However, it is clear to us that the demands of the current global
economy militate agangt a myopic focus on defining public policy in terms of rights.
Rights promote formal equality. Forma equality without supportive, material public
policy based on broad societal consensus, leads to the types of limited upward mobility
experienced by so many residents of central city urban areas. In amulticultural society, as
perhaps even in a largely bi-racial society, majoritarian consensus is the prized goa of al
éitizens A focus on rights should never work to inhibit the attainment of this goal.

Ver. 1/30/95

36 Cornell West argues this point in Race Matters, supra.
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